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-agai tis t - 

-agai 11 st - 

Second Third-party pl ai t i  t i ffs, 

-against- 
SWINGLINE CONSTRUCTION, INC. 

P 

ln this action to recover damagcs for the injuries allcgcdly sustained by plaintiff Thomas 

Dawsori (“Dawsun”) as the result of a workplacc accident, plaintills move for partial summary 

judgment on their claim under Labor Law 5 240(1). Dcfcndant PJ Ventures I11 LLC (“PJ 

Venturcs”) cross moves to disiiiiss the claims against it ,  and plaintiffs oppose the cross motion. 

Defeiidarits Kohl’s Department Stores, lnc. (“Kohl’s”) and Vision Gciicral Coiislruction, lnc. 
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(Vi sh i i ” )  (togcthcr thc “Kohl defendants”) oppose tlie motion and cross motion.’ For the 

~ C ~ S O I I S  below, the iiiotim is granted and the cross inolioii is d e n i d ,  cxccpl to tlic cxtciit of 

disniissirig tlic 1,abor 1,aw 9 200 claim against PJ Venlure. 

Background 

Daw so 1 1, ai I crii p 1 o yce o f second Iliircl-p arty dc L‘c 11 daii t S w i ii 2 1 i ii e clo ns h i  c t i on, Iiic . 

(‘3wiiigliiic’’), was irijtircd 011 Mal-cli 23, 2006, whilc working on l h u  consti-uclioii o f 3  Kohl’s 

dcpai-tnicnt storc located at Cricket l l i l l  Road in  Coniniack, New York.. PJ Ventiirc owns the 

larid ori wliicli the dcpartment sloi-e was being coiistructcd, and lcased il lo Kohl’s. Visioti was 

the general contractor for the Project aiid hirccl Swinglinc as a subcontractor. 

At Lhc time of the accident, Dawson was slanding on a piecc of stccl that was 25 rect off 

tlie ground. Before lhe accident, Dawson, aiid his partner- Paul McGloiie (“McGlone”) Ilnd just 

finished setting a joiiil girder that was sent up by a crane by two iiicn on the ground. Dawson and 

McGlone then waited [or the crane to lift up lhe next piccc. Dawson saw the next piecc, a tic 

joist, being hoistcd by thc crane, and he rcachcd for i t  with his lefl hand. As Dxwson reacliecl for 

it, the tie joisl jerked away from him causing him to lose balance and hall 25 fcct. Dawson was 

not provided with any safcty equipment, such as a harness, lanyard, safety cablcs or safety liiics. 

Dawsoii subsequeritly commenced this action to recover damages under T A o r  Law $ 4  240( 1 ), 

241 (6) and 200, and discovcry is complele. 

Plaintiffs now move for surnmary judgment as to liability on he i r  Labor Law 9 240 (1) 

claim, arguing that the record demonstrates that Dawsoii’s injuries were proximatcly citused by a 

violation ortlic statute. 

PJ Veiitiirc opposes the nintinn and cross niovcs for summary jud~meii t  dismissing the 

‘Plaintiffs voliintarily discoiltinued thc action against defendant March Associates, lnc 
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complaint against i t ,  It argires that it cannot bc hcld liable as an owiicr, uiidcr Labor Law 6 240 

( 1 )  or (j 241 ( 6 )  sinct: i l  owned thc land but not thc struclure built on the lalid, aiid that its lessee, 

Kohl, was responsiblc for the construction of the building and hired Vision as its gciicral 

contractor. PJ Vcnlurcs also argues that the Labor Law 0 200 claim slioiild be dismissed against 

il as there is i i o  cvidcncc that i t  superviscd, coritrnllctl or direcled [lie woi-k at t l ie project. 

cstablishes thal L)awson’s employer, Swingline, did not violalc any provisions 01. the 

Occupational Safety and Health Act (“OSHA”), including those pertaining to type of work at 

issue liere, i.c. the connecting ofstccl joints a1 a height bctwccn IS  and 30 t e t ,  and point to 

llawsoii’s testimony that i t  is not the standard in  his trade for stccl connectors to iise personal fall 

protcction systems when working at heights of less than 30 fect. The Kohl defendants argue that 

they cannot bc hcld liable to plaintiffs since OSHA preempts the provisions ofLabor Law 4 

240( 1) reyiriring that a worker al ail clcvated work site iise saf‘cty devices. ‘Ihe Kohl dcfcndaiits 

also argue that triable issues of Fact cxist as lo whether safety devices were providcd at the site 

and Dawson refused to iise such devices. 

The Kohl defendants also oppose the cross-motion, asserting that as the fee owner of the 

propcrty, PJ Venture is liablc under the Labor Law. 

Discussion 

Labor- T A W  Section 240( 1) 

Section 24O( 1)  o r  the Labor Law imposes absolute liability on owners2, contractors, and 

2The tenii “owner,” for purposes of the applicable seclions of thc Labor Law, “lias not 
been limited to the titlcholdcr ... [but] lias been held to encompass a person who has ai1 inter-ecl in 
the property and who fuliilled the role of owner by contracting to have work perfornicd for his 
bcnefil”(citatioi1 omitted) Bach v Eniew Air Freiglit Corp., 128 AD2d 490, 491 (2d Dept 1987); 
-- see also Paclicco v $oiith Bronx Mental Health Council, 179 AD2d 550, 5 5  1 (1st Dcpt 1 c)92), Iv. 

3 

[* 4 ]



tlicir agcrits for iiijiiries to workers engagecl i n  “the ercctioii, demolition, rcpairing, altering, 

paititiiig, cleaning or pointing o r a  building or stiucture,” which result from the hilurc to provide 

“proper protcction” against dangers associatcd with elevation differentials. Melo v. Consolidated 

Edison of New Yorlc, lnc. , 32 N.Y.2d 909 (1998). To provide such protection, section 240 

req ii ires owners ail d co  I i t  rac t o rs to fum i sh “sc al’fold i ng , Iio is ts , stays, 1 adders, s 1 i ngs, liangcrs , 

blocks, piillcys, braces, irons, ropcs, and otlicr devices.” ‘The stalute iiiiposcs ;I rioii-dclcgablc 

diity 011 owiicrs and contractors to providc adcqiiatc safety nie;isiires at the work site, and is to be 

coiistrucd libcrally to accomplish its purposc of placing the ultimatc rcspunsibility oil the owner 

and general contractor, ratlicr than individual workers, Loor salkty pr’acticcs. Zimnicr v. C‘hcriiiing 

Coiiiicil for Pcrfot-riiit1.p A r k  h c . ,  6 5  NY2d 5 13, 52 1 (1 985). 

To establish liability under section 240, a plaintifl-miist prove that tlic statute wits 

violated arid that tlic violalion was a proxiiiiatc cause or the injuries sustained. Bland v. 

Manochcrian, 66 NY2d 452 (1985). Proximate cause is dcnioiistrated based 011 a showing that a 

“defendant’s act or failure to act as tlic statute requires ‘was a substantial cause of the events 

which produced the injury.”’ Gordon v. Eastern Railwav Siipplv. Inc., 82 NY2d 5 5 5 ,  562 

(1 993)(citation omitted). It is not iicccssary for plaintiff to dcriioristrate that the precise iiianner 

in which the accident occurred, or the cxtciit of the injuries, was Porcsccable. Rodrimtez v. 

Forest City Jay Street Associalos, 234 AD2d 68 (1“ Dcpl. 1 W 6 ) ,  citing Public Aclministi-atoi- o r  

Bronx Coiiritv v. Trunip Village Construction Corn., 177 AD2d 258 (1” Dept 1991). 

Coniparativc negligence is not a defense. 

York City, Tiic., 1 NY3d 280, 289-290 (2003). 

Blakc v. Neidiborhood F1ousiii.c Services o lNcw 

denied, 80 NY2d 754 (1992)(citing B u ~ h ) .  Thus, althoLigh i t  is a lessee as opposed to tlic owner 
of the property whcrc thc accident occurred, Kohl’s docs not dispute that it is considered an 
owner for the purposes of the Labor Law. 
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1Jnder h i s  slandard, sunimaryjudgnient is wan-anted 3s to liability on plaintif‘s’ Labor 

1,3w $ 24O( 1 ) c1:iini since h e  uncontmvcrtcd record shows that Dawson fell while working at an 

elevated work site, atid that thc lack of sarety devices required utidcr the statutc was :i substantial 

factor in  caiisiiig his ii1,jurics. 

Moi-eover, coiitrary to the Kohl derenctants’ position, which i s  uiisuppoi?cd by any case 

law, thcrc is “;I coiiseiisus” t h a t  OSHA dues riut pixciiipt thc provisions of the I,ahor Law siiicc 

“[OSHA’S] savings clause plainly states llial workers’ slaliiloi-y remeclics Ibr- pcrsond iIijtirtes 

;ire presei-vcd.” Sakcllsridis v. Polar Air  Cargo, Inc., 104 FSupp2d 160, 163-164 (ED NY 2000). 

-- See also, Irwin v,  St. .loscpli’s Inter-Community I-lospital, 236 AD2d 123, 129 (4“’ Dept 

1997)(holding that OSJ JA’s “savings clause exprcssly prcscrvcs from preemplion plaintirrs right 

iindcr seclion 241(6) to scck damages hr- iiijurics arising during the course orplainti fl’s 

ciiiploymenl); Businesses For a Belter New York v. An,wllo, 2007 WL 2892615, *5 (WD N Y  

2007)(rejecting argiiiiietit that Labor Law $ 3  24O( 1 )  and 241 ( 6 )  are preemplect by OSITA noting 

h a t  here  is a “coiisciwx.” that OSIIA’s “savings clause” preserves workers’ statutory remedies). 

‘I’hus, even assuming arguendo that there were no OSHA violations at the work sile, the 

M u r e  to provide safety devices as reqiiired under section 240(1) is a basis [or liability here. In 

addition, evidencc that the standard in thc trade was not to iise sal-ety devices to prevent rdls 

from steel bcanis lcss than Lhirly fee off [he ground is insurlicicnl lo raisc d triablc issue of fact as 

to liability undcr 1,ahor Law 

65 NY2d at 523 (“[W] here an injury is allegedly caused through a violation of scction 240( 1 )  

which establishes its own unvarying standard, evidence o f  industry ... practice is irniiiatcrial.”). . 

240(1). Zimmer v .  Chemunq Council for Performine Arts, Inc., 

Moreover, uiisu~stnntiate~~ awcrtirrnq that safety deviccs were provided at the site but 

Dawson refused to usc such deviccs arc insufficient to raise an issue of fact, parlicularly as 
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coniparative negligcncc is not n dcfwse to a claim tinder 1,abor Law 5 240( 1 ) .  

Ncxt, P.I Venture cannot avoid absolute liability under Labor Law $ 24O( 1 )  lmed on its 

argui1-icnt h a t  i t  is nol an owner as defined by the statute. In Sariatass v.  Clonsolidatec-1 Investing 

Co., Iiic., 10 NY3d 333 (ZOOS), the Court of Appeals recently hcld that an owner can be held 

liablc iiinder Labor Law 5 240( 1) even though it  tiad no notice of, or control over, thc iti.jui-y 

producing work. 111 reaching this conclusion, the court I-died on its earlier precedcnts which, 

“articulatcd a ‘bright line rule’ that scctioii 240(1) applied to all owiici-s regardless of whether the 

property was leascd out aiid wntrul lcd by another ctitity or wlictlicr the owner had the means to 

protecl the work.er.” 10 NY3d at 340, ciuotinq, Coleinr~n v. Clitv of New York, 91 NY2d 831, 822 

(1997). 

Under this rule as renfflrnicd in  Sanalass, PJ Venture is absolutely liablc as an owiicr for 

the purposes of the Labor Law basccl on its owncrship of the property where thc accident 

occLii-red, and its lack of involvcmciit or control ovcr the building ofthe structurc on its property 

and its status as an out-or-possession owner are “legally irrelevant.” rd. 

Moreover, tlic case law relied on by PJ Venture is not to the contrary, including 

Abbatiello v. Imcaster Studio Assocs, 3 NY3d 46 (2004), in which the Court of Appcals fouiid 

thal a building owner could not be held liablc under Labor Law $ 240( 1) for in.jurics sulkred by 

a cablc repair tcchnician who went to the building based on a tcnaiit complaint. In  Saiiatass, the 

Court of Appcals explained that although it  noted in Abbatiello that thc owner was unaware of 

and did not consent to plaiiitifrs presence at the building, its holding was based on ils analysis of 

the Public Scivice Law which cstablislies “mandatory acccss for cable repair workers” and its 

finding that “but for this statute the plaintiff ‘would bc a trespasser upon [thc owner’s] 

propcrty.’” 10 NY3d at 341, quoting Abbatiello, 3 NY3d at 52. Thus unlike earlier cascs whcre 
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“a nexus existed bctweeii the out-of-possession owiier and the plaintiff, be i t  by lease, eascmcnt 

or soiiic other propcrty iiitcrcst ...[ i]n Abhatiello ... thc injured cable lechnician was 011 tlic 

property solcly ‘by reason of the provisions of the Public Service Law.’”Icl., quotiny Ahbatiello, 

3 NY3d at 51. I n  S:inatxs the courl held that unlike Abbatiello w1ici.c thcrc was an iiisuffiicienl 

nexus between lhe owner and worhei, 111 the case before It, tlic lcasc agrccmenl between the 

owiicr and lcnant piwidcd ;1 t m i s  Ibr iniposiiig liability 011 tlic owiicr iinder Labor T A W  6 240. 

10 NY3d at  341-342. 

Hcrc, i n  conlrast to Abhaliello, and as i n  Sailatass, a sullicienl nexus exists bctwccn Ihe 

owiicr arid tlic plaintiffby virtiie of’a lease agreement, so 2s to hold the owner liable under 1,abor 

Law (j 240. Additionally, the I-cmaindcr of cases cited by PJ Venture arc citlicr ractiially 

distinguishable Tium the instant case (sce e.c. BeiTios v. TEG Mniiarciiicnt Corp., 7 AD3d 555 

[2d Dcpt 2004][hoIding llial owner of propcrty adjaceiil lo the property wlicrc the injuries 

occun-cd is iiot an owner for [he purposes of thc Labor Law]), or not controIliiig in light of 

subsequent precedent by the Court oFAppeals (see e E. 0 , q d ~ t i  v.  City of Hudson L)evelopment 

Aezencv, 277 AD2d 794 [3d Dcpt 2000][holding that kcy criteria for owner under Labor Law is 

righ to insist that proper safety practicc arc followed]). 

Accordingly, plaintirk arc entitled to summary judgriienl as to liability on their Labor 

Law 9 240(1) claim. 

Labor Law Section 241 (6) 

Labor Law 5 241(6) rcquires that owners and contractors “‘providc reasonable aiicl 

adequate protcction and safety’ for workers and to coiiiply with the specific safely rules and 

regulatioiis pro~nulgated by flic Cornmissinner nf the Departnient of Labor.” Ross v Curtis- 

Palnicr Hydro-Electric Co., 81 NY2d 494, 502 (1991). 
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I t  has been held h i t  tlie statute imposes a non-delegable duty upon owiicrs tn provide 

reasonable and adequate prolection to workers, making tlierii liable I b r  damages even in the 

absence of a showing that they conlrolled, directed or supervised the work site as long as tlicrc is 

some liexiis Ixtwccn thc owiicr and tlic plaintiff. See cc., Celestine v.  Cily of New York, 513 

NY2d 938 (1983)(denying defendant Long Island Railroad's niotion to  dismiss Labor Law 0 

241(6) claim arising oul of irijtiries suflel-ed by workei- building a siihway line 011 h e  ground that 

i t  was no1 an owner under the staliite since it  granted ai1 cascniciit i n  h v o r  ofthe City of New 

York and tlie New York Cily l'ransit Authority); 1,oii.q v. Forost-Fchlhaher, 55 Nk'2d 154, IS9 

( 1  982). 

TIILK, although i t  leased its Iaiid to tlic Kohl dckndants and did not control or supervise 

tlic iiijuiy producing work, P.I Venture is potentially liablc as an owiier under Labor Law $ 

241 (6) hascd on its lease agreement with the Kohl defciidants. Accordingly, its cross-motion to 

dismiss this claim miist be denied. 

Labor 1,aw Scctioii 200 

To establish a prima f x i c  case of common-law negligcncc, a plaintiff is required 

to show thal a defendant either created or had actual nolice of the allcgcd dangerous or defective 

condition, and that the allegcd dangerous condition was the proximate cause of the injury. &, 

Poiiso v City oPNcw J'nrk, 177 AD2d 560 (2d Dcpt 1991). 

An owner's or general contractor's common-law cluty to maintain a safe workplace is 

codified in Labor Law section 200. See, Gaspcr v Ford Motor Co., 13 NY2d 104 (1963). To be 

charged with liability under that statutc, an owner, general contractor, or coiistruction managcr 

must have "the authority to control thc activity bringing about the iiij1it-y to enable it to avoid or 

corrcct the iiiisafe condition." Russin v Louis N. Picciano & Son, 54 NY2cl 3 1 1, 3 17 (1 98 1). On 
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the othcr hand, a showing thal a dekndanl exercised control or supervision over tlie work 

causing in ju ry  is nu t  necessary when a defeiidanl had aclual or conslructivc noticc of tlie defect 

causing the injiiry or was rcsponsible for crcatiiig thc condition. Roiiura v. KWK Associatcs, Inc., 

2 AD3d 2 0 7 ( l ”  Dcpt2003) 

Here, there is no cvidcnce, rind plaintiffs do not claim, that tlic PJ Vcnturc controlled or 

supcrvised the activity causing Dawsoii’s injuries, or that i t  had notice of any defecl cawing 

injury or caused or crcntcd tlic condition. Accordingly, thc Lnhor Law 8 200 claim must be 

dismissed as agiiiiisl PJ Veiiture. 

Con c I 11 sio ti 

In vicw of the above, it is 

ORDERED h a t  plaintiffs’ motion for summary judgiiienl as 10 liability o f  their- claim 

under Labor Law 8240 is granted with respect to defendants PJ Venlurcs I11 LLC, Kohl’s 

Department Storcs, Inc., and Vision General Construclion, lnc.; and it is lurtlier 

ORDERED that thc cross-molion for summary jiidgment by PJ Veriturcs TI1 LLC is 

grantcd to thc cxtcnt of dismissing plaintiffs’ Labor Law 200 claim against i t ;  and it is liirther. 

Tlic parties shall appear for jury selection in Part 11, rooin 351, 60 Ccntre Street on 

December 8, 2008, at 9:30 am. 

A 

parties. 

DATED: 

copy of thi 

No vcni b c r 

chambers to counsel for thc 
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