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- a g a i n s t  - 

J E C  I1 LLC,  ONE 
ONE L I T T L E  WEST 
SERVICES I 

L I T T L E  WEST 
12""' and ALL 

12 CO. / 
SEASON 

d / b / a / 
PROTECTION 

Index N o .  104548/06 

111 this personal injury actio11 a r i s i n g  out of an assaull a t  

a h a r ,  dcfendarit: J E C  I1 i . , l : ,c,  O m  L,ri.ttl.e West 1 2  Co., d / b / a  One 

P r o  t e c t i o n  S e I-. v i c e s  ( " A l l  Seasoin" ) c r o s s  moves, f o r  surntnary 

j udyment  disrriissing the compl a i r i t .  P l a i n t i i f  opposes Irhe m o t i o n  

and cross mot, i o n .  

Background 

'L'his a c t i o n  arises out  of personal  i n j u r i e s  s u s t a i n e d  by the 

p l a i n t i f f  0 1 1  Novcrnber 7 ,  2 0 0 5 ,  a t  about 2:30 am, w h e n  she was cut. 

on the cheek by another  fernale p a t r o n  (hc re ina f  tcr "the 

assailant")' at. One Little West 12'" ( " L i . t t l e  West") I a bar. ,ind 

r e s t a u r a n t  owned by JFC. J E C  enyaqcd A l l  Season t o  provide 

cer t -a i r ]  z e c u r ' i t y  s e r v i c e  at. T,i ttic West , and a t  t h e  time o f  t.he 

' The record indi.( :atcs t .hat  thc a s s a i l a n t .  w a s  ain A s i a r i  woll1e1-1 

thc  
between 5"2 ' and 5"5 I i n  lieiyht: . Although a photograpll was t a k c r l  
of the assail.ant. by a member- of Al.1 Season's security s t a f f ,  
a3sailant was n e v e r  appreliendcd 01- iderit . if  l e d  by narrie. 
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i i - ic idcnt ,  six t o  eiqht employees of A l l  Season were working as 

s e c u r i t y  g u a r d s  a t  L i t t l e  West. There was no w r i t t e n  cioritract 

hetweeri JEC c i n d  A l l  Season. 

In this  a c t i o n ,  p1 , a in t i f f  SIPS dcfcndants f o r  ncgl igence 

i n  connec t ion  with the rnanayernent., opera t - ion ,  co i i t ro l  and 

s u p e r v i s i o n  of L i t t . l e  West and JEC f o r  allegedly s e r v i n g  t h e  

a s s a i l a n t .  a1 col iol ic  beveragcs when she w a s  v i s i b l y  i n t o x i c a t e d  in 

viol.atiori  of New York's rll-am Sl-ioy~ Act. 

O n  t h e  eveniriq of t.he i 1-iciderit , p l a i n t i f f  was a t  L i t t . 1  t3 We:;\. 

a t tendi r ly  a birthday p a r t y  for a f r i e n d  which took p1.ace i n  a 

p a r t y  room 1 ocated i n  downsta i r s  p o r t i o n  of the r e s t au ran t . .  

P l a i n t i f f  a r r i v e d  a t  L i t L l e  Wcst w i t h  her s i s t e r ,  Dana Passar-o 

( "Dana") , between 8 : 3 0 and 9 : 00 pni 01-1 Sunday, November- 6 , 2005. 

P l a i . n t i f f  t e s t i f i e d  t -hat  s h e  dr-ark one glass of wine t-hat n igh t  - 

k'oll.owi.r-iy L h e  b i r t h d a y  p a r t y ,  at around 1 2  : 3 0  Em, p l a i n t i f f  arid 

the rest of t h e  people  a t - tending t h e  p a r t y  w e r i t  t o  t.he ba r  loungc 

or1 thc i n a i n  f l .oor o€ t h e  L i t - t l  e West, where a weekly Sunday riiyht. 

prornoti.oria1 event was being l ie ld .  Accordj.ng t o  p l a i n t i  ff, she 

went i.1pst;Iiir.s w i t h  Dana and L.lirec fcmal e f r ie r lds  2nd t a l k e d  w i f h  

tliern i n  t h e  bar i.n t.he L'r-onL c~~-ctc'l of  I J i . t t l e  West. f o r  a h o u t .  an 

hour: . 

When t.he f r o n t  b a r  became crowded, p l a i n t i f f  and Dt3 i i a  w e r i L  

t.o a bark  bar- known ais the Chai-ripagne B a r '  arid s t ayed  I:her-e unt.11 

t.he ir-icident..  According t.o plaintiff , while a t  t h e  Champagile 

Bar-, she spoke w i L h  a n  i n d i v i d u a l  named J e n n i f e r  who was h i r c d  by 
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the b a r  as a dar-icer, and who p l a i n t i f f  knew Ellrough a mutual 

f r i e n d .  P l a i n t i f f  t c s t i f j - e d  that .  du r ing  her- convcrsati.Ci1-i w i t h  

J e n n i f e r  she f i r , s t  n o t i c e d  t h e  assailant I w h o  w a s  “making f u n  

[of] . . . [and]  m i m i  ckinq tlic way we were laughing” ( P l a i n t i f f  s 

Dcp. a t  S5) about 1 5  t.o 2 0  minut-ets before Lhe i n c i d e n t .  She 

dcscr i  bed tlie assailant, a s  “mocki ng and p o i n t j  ng arid drunk” (Id. 

a t  54). 

Acccirding t.o p1.aintif  f slie next, rioticed a s s a i l a n t .  abouL 1 5  

minutes  l a t - e r  when she dropped a g l a s s .  P l a i n t i . f f  t e s t . i f  j.ed khat 

t h e  a s s a i l a n t  “was obvious ly  drunk” and “ c a r r y i n g  on and 1.011~3” 

(rd. at 6 2 ,  6 9 )  and t h a t  the a s s a i l a n t  arid her f r i e n d s  were 

“shovjng each other [arid were] f a l l i n g  anci sloppy.“ (ld. a t  70) . 

P l a i n t - i f f  t e s k i f i c d  t h a t  tlie assai.1arit “dropped a d r i n k ,  w h i c h  

thought w a s  nieant t.o f a l l  on me, near  me. So I took j t2 tis she 

w a s  dr-uiik and dropped h e r  drir-ilc:” (Id, at. 6 2 )  . According t o  

p l a i n t i f f  I 

holdiiig atid describccl i t  as c l e a r  1 i y u i d ,  but d i d  not. see hnr- 

s h ~  ohser-ved t h e  a s s a i l a n t .  w i  th the dri.rilc she was 

served any Cjtller d r i  r iks  . 

P l a i n t i f f  t e s t i f i e d  t h a t  she w a s  about f i v e  f e e t  away frotm 

t.he a s s a i l a n t  I arid s t and ing  about one o r  two f e e t  from trhc bar, 

w h e n  t.he a s s a i l a n t  droppcd her d r i n k  and the g l a s s  broke and 

s h a t t e r e d  on t h e  f l o o r .  P l a i n t  i f f  also test-ified that. the  d i - i I i k  

w a s  not  dropped s t r a i g h t  out of Irhc a s s a i l a n t ’ s  hand hut. mora 

towards l - ie~-’  arid that-. because of t.lii3 I slie looked down L o  cl1ec:Ic 

i L  her pants  h a d  gotten wet,  ;ind t . ha t ‘ : ;  w h e n  she r~ot.ic:ed t - h a t  the 
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a s s a i l a n t  w a s  behind h e r .  Acc(jrdi:Ig t o  p l a i r - i t i f  f she turricd 

around arid s a i d  t o  t h e  a s s a i l a n t  “whak i s  t h e  problem, do I k n o w  

you. ” (&, at 78) . After this, p l a i n t i f f  s a w  t h e  a s s a i l a i i t  ’ s 

hand corning t-owarcls her as  i f t o  p u n c h  h e r .  While she w a s  not. 

punched, p l a i . n t i f f  t e s t i f i e d  when s h e  t u r n e d  around,  D a n a  told 

her t h a t  s h e  was c u t  arid b l eed ing .  

E l l a in t i f f  t e s t i f i e d  that altlhouyh Dana imrnediatcly yr-aijbcd 

the a s s a i l a n t ,  Lhc manager of l , i t , t l e  West. appeared and t o l d  rhna 

t o  m i n d  her  o w n  b u s i n e s s .  S h o r - t l y  t he rea f t e r -  t h e  assailant w a s  

seen  l e a v i n q  t.he c:lub by t.axi . ”  P l a i n t i f €  subsequent ly  went. t o  a 

nearby errierycricy ~ C I C ) I I I ,  where the wound requ i r ed  niinierous 

stitches. 

Char-les Walsh ( “ W a l s h ”  ) I t h e  evening rnanager 0r.i the riiyht. 01 

the iriciderit arid a 20% sharcholder of’ J E C ,  t e s t i f i e d  he was 

out-s ide a t  t.he f r o n t  door of L i t t l e  West a t  t h e  time of t h e  

i n c i d e n t  and w e n t  ins j -de  a f t e r  he w a s  n o t i f i e d  v i a  h i s  w n l k i e -  

t a l k i e  t.hat t h e r e  was a dist .urhanue at. t h e  Champayne Bar-. Wal sh 

d e s c r i b e d  t h e  C31-iarripagnF: bar as ‘‘a 1 7  foot bar with  a long  

cc~nirriunal t a b l e  about Live f e e t  away from t h e  ba r”  (Walsh U e p .  a t  

5 1 )  . Walsh t e s t i f i e d  t h a t  he a r r i v e d  al: t.he scenc of Lhcl  

‘ P l a i n t - i f f  a ~ ; ; o  t . e s t i f i c d  t h a ~ :  a s e c u r i t y  guard iiainied M C C C : ~ ~  

t o l d  her f r i P 1 - d  C h r i s t i e  that t h e  assailari l :  w a s  ;i known t.ro1.1hle 
maker arid t h a t  t h e r e  had beeii t w o  p r i o r  i n c i d e n t s  a t  L i t . t l  e West. 
011 t w o  priox. Sundays. Iiowever, as there i s  no evidence L o  s:ipport 
t h i s  testiriioi?y, which i s  h e a r s a y ,  the court2 w i l l  riot corisi.dercd 
i t . .  
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incidcr i t  wit-hin 25 seconds of gett . ir ig n o t i c e  of i t  hut. by tha t  

time the  a l t e r c a t i o n  had enc3ec3. IIe  testified the p l a i n t i f f  w a s  

b l e e d i n g ,  "scrcamincj arid c u r s i n g ,  ' I  arid t h a t  t h e  a s s a i l a n t  was 

"calm" (L a t  55, 5'7) . 

Walsli also t - e s t i f i e d  that,  h e  d i d  not. r e c a l l  rnakii-iy ariy 

o b s e r v a t i o n s  rcqard inq  t.he sohri et.y o f  the p l a i r i t i f f  01- tlic 

a s s a i l a n t  when he s c 3 w  them aI te r -  the a l t ex -ca t  i o n ,  arid dcnic-d 

be ing  awar-c of any hroken glass at t h e  Champagrie B a i - .  W d l s l - i  

f u r t -he r  t . e s t . i f i e d  that an accident. report was prcpared  regardir-iq 

the  inc ident . ,  , i l though no such r e p o r t  was found when i t  was 

sought. by plair1l:iff dur ing  discovc)ry.  

Two wi tnesses  t e s t i f i e d  on behalf of All Season .  D o n n e l l y  

McCants ( "McCants" ) I t h e  S e c u r i  t y  Manager and Supervisor for AI 7. 

Season, was present 011 the n i g h t  of the i n c i d e n t ,  and describcid 

h i s  d u t i e s  as " s t a f f  ing t h e  guys a t  p a r t i c u l a r  posts arid 

conti-cil l ir ig the flow st t h c  front.  door" (McCants Dep. dL 6 )  . 

McCa1it.s t . e s t . i f i e d  that he w a s  o u t s i d e  t h e  f r o n t  door  wher-1 he was 

a le r - t ed  \\on L.1-ip r a d i o  about a s i t i i a t i o r i  my [stat f ] was c:onveryir-iy 

on, " H e  a r r i v e d  aL Lhe scene ahout. a rriiriulre later and was 

informed that: the a s s a i l a n t  \\humped [plairiLif f ]  arid e i t h e r -  cut 

he r  with glass o r  some type of sha rp  o b j e c t  I I' and that his ~ j u a i - d s  

d i d  a "sweep of tlie ar-ea" found "mu1tip3.e glass from dropped 

d r i n k s "  but " d i d  not: see ariy green g l a s s  in the irnrr-iediate area, I' 

even though he w a s  informcd t h a t  a Heineken bottle w a s  u sed  Lc 
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cut. p l a i n t i f f  (a a t  24, 26). 

McClarits t . c s t i f  ied t h a t  lie obscrved that a s s a i l a n t  aLtev L h c l  

inci.der-iI; and t liat "slie def i n i t c l y  had alcohol i n  h e r .  I w o u l d  

riot s ay  slie w;i:3 over  tkie t o p .  She knew exact-ly w l i a L  slict wa:; 

doing i r i  t r y i n 9  t o  avo id  me a f t e r  j.t. w a s  establ.i.:;lied I ] m e w  who 

she was. I can't.  s ay  she w a s  d r u n k  or anythi.ng like that" (a, 
a L  2 3 )  . A s  Tor- tile p l a i n t i f f ' s  deilleaiior-, M c C a r i t s  t c s t l  f i e d  Lha t  

:.;he d i d  riot seem " o v e r l y  in t -ox ica t ed ,  ' I  and. t h a t  "she  was coiiercnt. 

bulr. a 1 i t . t l . e  shook up" (=/ a t  2 3 ) .  

Hertrai-id Girigor1.e ( "Girigorie") I a. rnember- of the All. 

Season's seciurity s t a f f  on duty  a t  Little West on the night of 

t.lie j 1-icident I t c s t i f i  ecl t h a t  he d i d  not observe the al tcr-cat . i .or i .  

According t o  C4irigori.e he beccimc aware of a probl  ern w h e n  he 

observed a cornmot i on, peoplc crowding around arid looki ny 

d i s t r e s s e d  and he walked twenty f eeL t.owar-ds the  c r o w d  arid t h c t n  

he no t i ced  p l a i n t i . f L  wi th  a gash 01-1 the right s i d e  o f  her- f a c ~ .  

At the p o i n t  I a c c o r d i n g  to G i r l y o r i e ,  p l a i n t i - t f  had l e f t  t hc  E I I - ~ ? ; ~  

whei-e the a1 t .cr 'cat-ion occur red .  G i r i q o i r e  responded "yes" when 

asked i f  he w a s  confident:  t h a t  no  one on t h e  secur1t.y tearri o r  

rnanagcment s a w  L l i e  a l . t e r c a t i o n  ( G i r i g o r i e  Dep. at. 3 0 )  . 

J E C  a rgues  t h a t  based on the 1-ecord summary judgniel-it i s  

warraii ted i 11 its fav.01- a s  there i s  i n s u L f i c i e n t  evidericc 

demons t 1.a t i nq t hat t 1 ie as sa i 1. ai-i I: w a Y v i  s i h 1. y in t ox i c'd t. cd f o 1.. t. hc 

purposcs of t he  D r a r n  Shop Act . It. f u r t h e r  ar-gues tl-idt the uorri[mon 
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lciw negl igence  c l a ims  are witliouc meri t  as t h e  a l t e r c a t i o n  was 

the r e s u l t  of a sudden arid unforeseeable  a c t  by the a s s a i l a n t .  

A l l  Season a l s o  seeks summary judgment , a s s e r t i n g  t h a t  i t-s  

aqreemerit t o  provl.de s e c u r i t y  ser -v ice  t o  J E C  does not  g i v e  rise 

t-o a d u t y  owed t o  p l a i n t i f f  sirice p l a i n t i f f  was not a part-y t n  

t.lie agreement o r  a. Lhi rd -pa r ty  hencf i c i a r y  to such acjrecment. , cmr3. 

t -hat  tl-iere i s  no evidc!rice that A l l  Seasoris assumed a spcci al dut-y 

to p l a i n t i f f .  Ihh1.m v .  Sot_, t i le  Security U o .  L L C ,  32 A D 3 d  77 (1" 

Dcpt. 2O O G )  . Ncxt, A l l  Scason argues t.liat even i f  i t  owed a ~ U L Y  

t o  p l a i n t i f f :  , 

i t  di.d not  have nol, icc since t-hc inc ide r i t  was sudden and 

uriexpec t ed . 

it. cannot be he ld  liable for any 1-ieyligence s i n c e  

P l a i . n t i f  f opposes trhe mot.iori, argu.i.ng t h a t  evidencc t h a t  t h e  

a s s a i l a n t  was loud and drur-ilc and niockiny plaintiff w i t h i n  a. few 

feel: of t h e  b a r  f i f t e e n  mliiiutes p r i o r  t o  t h e  inc iden t  a r e  

s u f  f i c i e r l t  t o  r a i s e  xi i ssue of fact .  as t o  whether t.he assail ant 

w d s  v i . s i b l y  i n t o x i c a t e d  when served a lcoho l  , 

the management: cind sec:urity staff knew or should have Imowr-i tha t .  

arid as t o  whether 

Passarm, who defendan t s  e l e c t e d  iiot t o  depose . '  Accoi-di I-iy 

In i t s  rc!ply a f f  i r rnat ion,  J E C  c:ounsc!L s t a t e s  t-hat. i t  
not dcnose Dana P a s s r l i r o  "on cons] d e r a t i o n  of h e r  f a r n i l i d 1  

3 

1--elat.ionship t o  p l a i r i t i f  f 
L.cs t. imony i n  suppor t  of 
a t  2-3, 1-1.1. 

. . . arid t.he s t r cng th  of d e p o s i t i o n  
[ it s ] nor1 - 1 i a b i  1 j. t y "  Rcp l y  Af  f i rma t i or? , 
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U x i a ,  t h e  inciderit  oucurrcd i.n the Charripa.gne Bar, and t h a t  she 

arid her s i s t - u r  were seated near t h e  co rne r  p o r t i o n  of t h e  bar i n  

t.he middle .  ]:I-1 her a f f i d a v i t ,  Dana :;taLes t h a t  durir-iy Ll-IC thi rt ,y 

m i n u t - e s  before h e r  s i s t e r ’ s  i r i j  ur-y 

[t-he a s s a i l a n t ]  and her cornpanions corisurried 
at. l e a s t  4 clear- d r i n k s  which t hey  were 
served Irorri onc of the remale b a r t e n d e r s  i n  
aLtclndance a t  t.he Champagne .Bar. They 
rernciined s tanding  at. t.he bar. Their behavior- 
deteriorated. I uou1.d see [ t h e  assailant] 
enqmyed i r i  some kind of phys i ca l  horse-play 
wi th  h e r  companions whic!h consisted mostly of 
rough pushing.  1 saw [thc assailar-i t]  on two 
occa:;ions l i g h t  ci.gar.et:tes which she smoked 
u n t  i 1 the female bar-tender approached he r .  
01-1 the  f i r s t  occas ion  I saw her starrip out  t h e  
c i g a r e t t e ,  but on the  sc!corid occas ion  she 
cont.iriued smoking whereupon the ba r t ende r  
j u s t  l e f t  her alone. I: car-mot say  t h a t  [ t he  
a s s a i l a n t ]  w a s  p rofane ,  but  J saw her b l o w  
s ~ r i ~ l ~ e  r igh t .  j . n  t he  bar t .cnder ’s  f ace .  N o  one 
e l  :;e approached h e r .  

( A f f i d a v i t  of Dana Passaro, 7 5) . 

therriselvcs withiri  f i v e  f e e t  of t h e  area wlier-e she  and p l a i n t  ri f I 

were s e a t e d ,  and t h a t  p l a i n t i f f  w a s  f a c i n q  h e r  and t.he assailant: 

arid hcr cornpar-lions were behind p1ainti .f  f . According t o  D a n a ,  a t  

t h a t  t ime ,  t.hc ,3ssa i lan t  bcq3an t o  “ p h y s i c a l l y  rnimic 01:- irnit.at.e” 

p l a i n t i f f  w h o  w ; i s  i n i t i a l l y  , u x i w i A r c  of t h i s ,  and that. t .he  

gestur-es made about  kier s i s t e r  were “out.landisl-1 [and] overt. , ’ I  ar-id 

“ [ t h e  a s s a i l a n t . ]  and her friend:; “were laughirlg i n  a d e r i s i v e  arld 
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13ana s t a l x s  that t h c  as : ;a i lsnt .  cont inued t o  rriakc ‘ ‘Lhi~:  

crude and p rovoca t ive”  i m i  tat : ion c f p l a i n t . i f f  f o r  f i v e  m i n u t e s  

and t h e n  dropped her- shot  glass I 

around t o  see i f  she qo t  1 iqi i id  07-! kiei.) and the assailant 

cont inued  h e r  irnit .at ion of p1 .a in t i f f  w h o  saw it: 

time arid asked t h e  a s s a i l a n t ,  ‘\\do you have a probIem’” or 

at. which t.j.me plairiLif f tur-ncd 

f o r  t he  fir:;L 

‘what. I 9 your  prohlern.  

According t o  Dana, the a s s a i l a n t  t hen  made “a v u l y a r  

g e s t u r e ”  and cwiltinued hcr- phys ica l  irnit:at.ion of p l a i n t i f f  o v c r  

the  next. several minutes a r id  t h e n  t u r n e d  away from Lllc bar cind 

behind p l a i n r . i f  f ’ :; slioulde-r-. 

a s s a i l  a n t  s liarid went. upward towards plainti t f  ’ s f a r e  I 

p l a i n t i f f  t u rned  a r ~ i . m d ,  

when p l a i n t i f f  t u r n e d  arniirid, the 

arid wlhcri 

D a n a  n o t i c e d  p l a i n t i f f  w a s  cut.. 

D a n a  s t a L e s  thaL when Lhc as : ; a i l an t  Lried t o  ltl-ave , she 

grabbed h e r  imd held her for- a t  least two minutes u n t i l  s ecu r - i t y  

or niariagement a r r i v e d .  During that t i m e ,  D a n a  s t a t e s  she was 

“ f a c e  to f a c e ”  with the assailant whosc “breath reeked of  

a l coho l  I whose eye:; \\were g lazed  and unfocused, ar id  who  cis 

s n a r l i n g  a t  me i n c o h e r e n t l y ,  (p;tL, yelling and spi t t i r i g  on inc” 

111). 

P l a i . n t i f f  a l s o  submits the a f f i d a v i t .  of Jerry E)asc:ucci I a 

ser,i,irit.y expert. . 

it. i s  h i s  opinj.ori L h t  All Season should have beer-1 awar-e th :dL ci 

po t e 11 t. i a l 1 y dr.iny E! 1-01.1 5 s i t ua L i ( ~ i i  ex i s t d I ;iild t h a t  t lie s F: I: LI r’ 1 t y 

Mr . Pasc~c!c i  s t a t e s  af t .er  reviewirlq tile I r e ( : o L d  I 
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d e t a i l  on the d a t e  of the incident.  was under-manned and 

improperly p o s i t i o n e d .  He a l s o  s t a t eu  Lhat t h e  f a i l u r e  t o  

p r e s e r v e  the i n c i d e n t  r e p o r t  , t o  n:ore qu ick ly  a r r i v e  a t  t h e  sreiici 

of t h e  a l t e r c d t i o n ,  and t o  d e t a i n  the a s s a i l a n t  and prevent  her- 

d e p a r t u r e  were d e v i a t i o n s  from acc:eptable s e c u r i t y  praci t ices  - 

1:n r e p l y ,  LJEC a rgues  t.1ia.t Dana’s “self  - se rv ing”  a f f i d a v i t  

shou ld  not he coinsidered s ince  many 01 lier st.aterrierits , i .ncluding 

where p la in t .  i f5 w t l s  posi tj.orieti i n  r c l a t  i on t o  t h e  ar;s;iilant ar-id 

whether t h e  a s s a i l a n t  w a s  i n  p1.ai.ntif f ’  s l i n e  of siqht , 

c o n t r a d i c t  p l a i n t i f f  s deposi t - ion tesLimony. 

JECl also subrniLs a n  a f f i d a v i t .  from it.s Beverage llj,rector-, 

John Shcrman, who was a ba r t ende r  on L h c  n igh t  of t.he incident.  . 

In his a f f i d a v i t ,  M r  . Sherman den ie s  that, t h e  Chanipacjr-ie Rar ha..; 

s e a t i n g  a f t e r  11:OO p i ,  arid s t a t e s  t h a t  on t h e  night: of t h e  

incident-  on ly  male b a r t e n d e r s  worked t h e  Champagne B a r  and that.  

110 fcma1.e barLcnder worked at. the Champagr-ie Bar- w i t i l  13er:ernbclr 

2007. 

Discussion 

On a motion for summary j udgment , t l i c t  pi-oponcnt. “rnust. tuake CI 

prirna f a c i e  showing o f  ent.itlernent t o  judgrnei-it 2s a r n a L L c r  ::if 

law, terldcring s u f f  i c i e r i t  evidence to e l i m i n a t e  any mater ia l  

i s s u e s  01 fact .  frorn Lhe ca se .  . , (I Wineqrad v .  New Y o r - k  1.Jni-d .,.. M c d .  

Cent-er, 64 N V Z d  051, 852 (1985) . Once the proponent has made 

t .h i s  showing, the burden of proof s h i f t s  t o  the p a r t y  opposing 
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the motion t.o producct e v i d e n t i a r y  proof i i i  admiss ib l e  form t o  

c!st.abl i . sh  that i na t e r i a l  i s s u e s  of fact. exis t .  which r - cqu i r e  a 

t r i a l .  A l v a r e z  v .  P ~ - i : ~ s p ~ t c t  H o s p i t a l ,  68 NY2d 3 2 0 ,  324 (1986). 

General OtYl iyat: ions Law S 11 - 101, kriowrl as the Dr-arn Shop 

Act , makes a defericlar-iC w h o  " u n 1 , a w f i ~ l l y "  sells al.cohol t o  3IiothC:T: 

person l i a b l e  for i n j u r i e s  r-esullriiig from that persor-1' s 

i n t o x i c a t i o n .  [Under Alcoliol Bcverage and C o r i L r o l  Act 5 65 (2) , it. 

i s  u r i l a w f u l  t o  provide  an  a l c o h o l i c  beverage t o  a person who i s  

v i s i b l y  j .ntoxicatred.  

Ilex-e, w h i  1 e J E C '  s r e p r e s e n t a t i v e  d i d  riot make tiriy 

obse rva t - ions  as t o  t he  assailant' s s o b r i e t y ,  M c C a n L s '  t.estiriiony 

that Lhe a s s a i l a n t  w a s  no t  drunk arguably s h i f t s  t h e  burden t-o 

plai n t i f f  t o  produce proof s u f  f i c j  erit t:o r a i se  a triable i ssiie of 

I a c t .  scg C;oriyea v. F o l q c ? r ,  133 A D 2 d  964, 965 (2d Dept 1987), 

(:it-iriq Alvar ' ez  q.Prospet:t IC,spit.al., G8 NY2d 320, 324 (1986) - 

P l a j . n t i  f f has rnct. th:! s burden based on her- deposil: ion 

t es t imony tl-iaL a s s a i l a n t  w a s  l o u d ,  

front,  of tlic b a r ,  and Dana' 9 stat-.ements j.i-1 her a f f i d a v i t  that shc  

drunk and obnoxious while i n  

ohserved a s s a i l a n t  heinq served four dr-i n k s ,  chat. her b r e a t h  

reekcd of a lcohol  and her eyes were glazed arid unfocused.  

e.q. McGover-n v .  429-2- K.ator-iali In&, 5 A D 3 d  2 3 9  (1" Uept 2004); 

Heavliri . . , .v.  GUSI I ,  19'7 A112d 7 7 3  (3d 13ept 1993) . Based on t h i s  

evidence, i t  r d I - i r i o L .  be s a i d  Lhat t.he a s s a i l a n t  d i d  not. a c t  01- 

appear to be iI-it.oxi(:dtted when she w a s  provided w i t h  alcohol E ~ L  

1 1  
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L i t t l e  West. 

Moreover, cont ra r -y  t o  JEC’ s F-;o:;ition, the staternents  i n  

Dana’s a f f i d a v i t  may he considered by the  cour t  t o  the ext.crit 

L l m L  t.hey amp1 i f y  rather than contradict p l a i n t  i f  1‘s depositior-1 

t.cst.j.mony. See Bossliart v .  PI-yce, 2 7 6  AD2d 314 (lf3‘. D c p t .  

2 0 0 0 )  (deriying summary judyment whcn a l l e g a t i o n s  by p l a i n t i f f  i n  

o p p o s i t i o n  t o  [;he [notion though more d e t a i l e d  d i d  not c : o n t r ; - i c I i r t  

11c.r e a r l i e r  d e p o s i t i o n  tesLiInony) ; L e s m a r i  v .  Wcinrib, 2 2 1  ALIr2d 

G O 1  (2d Dc!pt 199i;)  (court .  did riot er r ‘  in cons ider ing  ; i f f i t d a v i t  

w h i c h  d i d  r i o L  cont.racli(:t p l a i n t i f f ’ s  d e p o s i t i o n  tes t i rnony)  ; 

compare F ) h i l l i p s  v .  H r o r l x  LebGiion H o s p i t a l ,  2 6 8  AIj2t3 3 1 8 ,  3 2 0  

(1s t  Uept 2 0 0 0 )  . 

Here, Dana‘s sttaLemcnts as t o  whether the assail .anL appeared 

t o  be i n t o x i c a t e d  do riot c o n t r a d i c t  the d e p o s i t i o n  tes t imony of 

p l a i n t  iff Moreover, since the  record i n d i c a t e s  that D a n a  

yr-abbed and h e l d  the assah I.ant a f t e r  p l a i n t i f f  was  i n j u r e d ,  s h e  

W A S  a rguab ly  i n  a b c t t e r  p o s i t i o n  t o  assess whet-her- Lhc. a s s a i l a n t  

wiis j .ntoxicat:ed. b’urtl-iermore I i n:;ofar a s  the s t a t . c m e n t s  in Mr-. 

Shei-rnai-1’~ affitrl3vi.t call i1it.o quest ior l  t h e  accuracy o f  narla’ s 

sLat.emcnt.s ai-id z;iisc” j.ssues ut c r : e d i . b i l i t y ,  such issucs caririot bct 

resolved on a rnot.ion f o r  summary Judyrncnt . Actor-di ny ly ,  J W  is 

riot e n t i t l e d  t.c sunii-riary judgnier-it Gn p l a i n t i f f ’ s  Drain Shop Art 

c . - l a i m : ; .  

On t . h e  o t h e r  liarid, J E C  i s  e n t i t l e d  t.o sumrnary judgment or? 
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t h e  negl igcnce  clairris. Although as thc  owner of a p u b l i c  

establ..ishment J E C  o w e s  a d u t y  t o  exercise reasonable  c a r e  t o  

protect. i t s  p a t r o n s  from i n j u r y ,  it has 110 du ty  t o  “ p r o t e c t  

patr .or is  a g a i n s t  unfcjresceabl e ar-id unexpected assau1t . s .  ’ I  Ash v .  

Fern,  2 9 5  AU2d 869 (3d  Uept 200%) ; see a l s o ,  E lba  v._Billie‘s 

1890 Saloon, .Tnc., 227 AD7.d 438 (2d D c p t  L996) . In t h i s  case ,  

i n  view oL tl-ic s h o r t  time t h a t  e lapsed  bet-weer-1 p l a i n t i € L ’ s  

st-atenlei-it t o  t.he a s s a i l a n t ,  which was her f i rs t .  direct 

interact : ion with h e x . ,  arid t h e  a s s a i l a n t ‘ s  a t  t ack  on p l a i n t i f f ,  

J E C  could not  have reasonably f o r e s e e n  t h e  a s s a u l t  o r i  p l a i n t  i f f  . 

Moreover, a l though t~l-ie r eco rd  shows t h a t  the assa i l an t :  was 

iinitatring and rnockinq p l a i n t i f f  , t .h i s  typc of conduct was 

i n s u f f i . c i e n t  Iro put (JEC on n o t i c e ,  o r  Tive i t  ~ ’cason  to 

a n t i c i p a t . e ,  t h t  Lhc a s s a i l a n t  would al-:t:aclc t h e  p l a i n t i f f .  .C_;ee 

Straf tor -d  v .  G Crcl r i i l c t l  Street- ,  Inc:. , 3011 A112d 9 9 7  (:3d Uept. 

2 0 0 3 ) (hol ding ILha t evidence of “rrioshing” at. a tii.gl-it c l u b  was 

in su f  I i c i e n t .  t o  ::usL:;iin negl igence  cause of a c t i o n  wher-e 

p l a in t . i . f€  r e s t  i f  iet3 Lhat. t h e  aLt::ic!k on lier by ariothcr- pat-r~r-i w a s  

T o  t h e  extent .  nana’s  staterrients i n  her a f f i d a v i t .  i n d i c a t e  .I 

t-hat. t:hc assault occurr-ed minute:; a f t e r -  p l a i n t i f f ‘ s  s ta tement  t o  
t h e  assai lar- i t  , i n s t e a d  of immediately afterward:; a s  desc r ibed  i n  
p l  a i r i t i f f  s d e p o s i t  ].on, 
a f a c t u a l  i s s u e  as to J E C ’  s 1-iegligence s ince  the i n t e r - ac t ion  
between thc assa i la r l t .  and p l a i n t  if1 was not t h e  type  t h a t  would 
have put  JEC on noti  ce of t h e  danger of a v i o l e n t  confconLat.ioIn 
between the  t w o  worneri. I n  any  cvcn t ,  sirice 13aria’s statement.:; 
c o n t r a d i c t  p l a i n t i . f f  s depos i r ion  testirriolly i n  L.hi s r-ecjar-d, t l i c y  
cannot he  cons idered  t o  d e f e a t  J E C ’  :; summar:y judgmer-it motion. 
P h i l l i p s  v .  R~OI!X TJeb3cinon Hospit.ai.,, 268 AD2d a t  3 2 0 .  

such d i s t i n c t i o n  i s  insuf  f i c i e r i t  t o  rai :;e 

13 

[* 14 ]



(denying defer-idant I s motion for :;i.Liri:mry judyrrient as to c o m m g n  l a w  

ney l igcnce  c l a im where r eco rd  sl-ioked that t h e  confronLat ion 

betwcen t w o  g roups  OF: patrons I ir icluding y e l l i n g ,  curs ing  arid 

v u l y a r i t . i e s ,  escalated o v e r  a time pe r iod  of 1 0  t o  1 5  minutes a n d  

several warninqs w e r - e  givcri by de tcndan t  s cnnployees) . llrrder 

Lhese ci.rcurnst.ance:; , Llie commori l a w  negl igence c la ims  against .  J K C :  

mist he d i smis sed .  

A s  p l a i n t i f f ' s  i n j u r i e s  r e s u l t e d  from a sudden arid 

unfo reseeab le  assault , the neyl iqcnce  claims a g a i n s t  A1 1 Sc,3sr)r1 

t h i s  r ega rd  sirice the record  e s t a b l i s h e s  t h a t  evei-i i n  the absenc:e 

p r - ac t i ces  , All Season c o u l d  not, have  a n t i c i p a t e d  t h e  sudden 

at track on the p l a j  nt if f . Accordingly,  t he  cour t  need not 

consider- wlietli(?r t h e  A l l  Season owed aiiy d u t y  to pla i r lk i f f  

Conclusion 

In v i e w  of the abovc, i , t  i s  

ORDERED t . 1 i a L  t l i c t  nioLion for- sutnmary judgment by de fendant 

J E C  I1 LIIC, O r i e  L i t t l e  West 12 C o .  , d/b/a One L i t t l c  West l%L" 

'To t h e  exLent. t.he compl.airil: cind cr-oss c la ims could be 
cor-is;tr-uud a s  c i s ' - '  , = ~ ~ - t i i - i g  = cl.airns a g n i . n s t  A l l  Seasori for vin1,atiol-1 of 
t h e  D r a m  Shop A c t ,  suc!h  claims ,.ire w i t r h o l i t  merit. s i r i c ' E '  there i s 
no evidence that A l l .  Season sold (:)I- otherwise  provided alcol-io1 t.0 
t h e  a s s a i l a n t .  General Obliqrlatioi-is Law § 11-1.01 (1) . 
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Very L t d ,  i s  granLed t o  t h e  e x t e n t  of dismiss ing  plairiliff'r; 

common l a w  neg l igence  claims and these claims are severed and 

d i smis sed ;  and i t  i s  Eur thc ! r  

OHLIERED that the c1.airr-is a y a i r i s t  defendant JEC I1 LLC, O n e  

L i t t l e  West, 12 Co. , d / b / a  O n e  L i t t 1 . e  West: 12"'' Very Ltd, u n d e r  

thc Dram Shop LLiw :;ha1 1 con t inue  ; arid it i s  f u r k h e r  

(3RIIb:KED t h a t  t h e  c r o s s  mot ].on by defendant A l l  Season 

P 1-0 t e c L i on S c 1-v i c: e s f o I- s u m m a  I- y j LI dqme n t d i s rni B s i ng t lie c oin1) 1 :i i 11 t. 

and all cross  r i y a i i i s t  it i.s yr-rtnt.ed and thc c3.airris and cross 

c la ims  aqainsl. defendant :  A l l  Season Prot -ec t ior i  Servi.(-:es a r e  

severed and d i  si-riissed; arid it: is fur ther '  

ORDHREU that t h e  rcmaini,ng parties shall appear- f o r  a p r c -  

t r i a l  conference i n  Part 11 , r-ooin 351, 01-1 March 12, 2003, at 2:OO 

p i .  

DATED : E ' e b ~ ~ u a ~ y  ,2009 

1s 
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