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SUPREME COURT OE' THE CITY OF NEW YOKK 
COUNTY OF NEW YORK: PART 1.5 

X -__-_-_____I______-_______________I____ 

GEORGE CAMPBELIT, P A I N T I N G  and  T R I B O R O U G H  
BRIDGE A N D  TUNNEL AIJTHORITY, 

Plaintiffs, 

I n d e x  No.: 116389/08 

-aqa.i n s t - -  
DEC I S I ON 

NATIONAL UNION FIRE INSURANCE COMPANY OF 
PITTSBURGJI, PA. 

D e f e n d a n t .  

Motion sequence numbered  001 and 002 are consol i -dat-ed for 

disposition. 

In Motion sequence number 001, plaintiffs George  Campbell 

P a i i i t i n q  (Campbell ) and Triborough Bridge a n d  Tunnel. Authority 

(TBTA) move, pursuant  to CPLR 3212 and 2215, f o r  summary judgment 

d e c l a r i n g  that. Campbell and TBTA qualify as additional insured.? 

u n d e r  defendant National Uniori F i re  Insura11ce Company of  

P i t t s b u r g h ,  E a .  (National I J n j  on) policy; t h a t  Nallional Union's 

d i s c l a i m e r  based on 1at.c not-ices v i o l a t e s  Insurance L a w  5 3420 

(d); that National Union is estopped from denying coveraye  t o  

Campbell and TBTA; t h a t  Nat i .ona1 IJnion hreached the terms and 

conditions of its policy b y  denying c o v e r a g e  t o  Campbell a n d  
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TRTA;  and t.hat. Nat-ional Union be order to pay $999,950.00 as its 

p r o  r a t a  share <)f the excess layer settlement in the underlying 

personal .  injury action. National. [Jninn h a s  cross-moved, pursuant 

to CPT,R 3212, f o r  summary judgment. to dismiss ,the complaint. 

In motion sequence number: 002, N a t i o n a l  U n i o n  seeks  to have 

the c o u r t  permit it t o  serve a reply b r i e f  in s u p p o r t  of its 

crossmotion. 

Campbell and TRTA were previously named as defendants i n  a 

pcrsnnal injury action enti-tled J a m e s  C o n k l i i i  v Tr ihorough  R r 7 d g e  

and  Tunnel Authority aiid Campbell P a i n t i n g  v S a f e s p a n  P l a t f o r m  

Systems, Inc., Index No.: %28535/03, filed in the Supreme Court, 

Bronx County .  On A u g i i s t  11, 2003, James C n n k l i n  (Conklin) was 

allegedly i n j u r e d  at a jot]  s i t e .  O n  o r  a b o u t  December 23, 2003, 

Conklin instituted the underlyi rig personal i n j u r y  lawsuit.. 

Pursuant to a c o n t r a c t  between Safespan and Campbell, Safespan 

agreed t o  acquire general commercial liability i n s u r a n c e ,  naming 

Campbell and TBTA as additional insureds. Gulf issued the policy 

to Safespan, with a l i m i t a t i o n  of liability of $1 million per 

I 

occurrence. Additional.] y, Safespan  was also insured on an excess 

basis with National. Union. 

Campbell and TRTA t -endered their defense and inc le rnniLy in 

t h e  underlying a c t - i n n  to James Conklin' s employer, subcont,ractor 

Safespan Platform Systems, Inc. ( S a f e s p a n )  . Safespan's primary 

i n s u r e r ,  G u l  f T n s u r a n c e  Company, now T r a v e l e r s  (Gulf), accepted 
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Campbel.l's and T B T A ' s  t e n d e r  a s  a d d i t . i o n a 1  insureds, and 

appointed counsel t o  d e f e n d  them in the u n d e r l y i n g  a c t i o n .  

Campbell  and TRTA a l s o  t-endered t h e i r  i n d e m n i t y  claj.ms to 

National Union.  However, seven  m o n t h s  alllrer receiving i t s  t e n d e r  

from Campbell a n d  TETA, Na ILional Uiii.an disclaimed coverage t-o 

Campbell and TBTA, assert-iiiq t h a t  their n o t i c e  of c l a i m  w a s  late. 

Campbe1.l was i n s u r e d  a s  t he  named i . n s u r e d  u n d e r  a policy 

i s s u e d  by  Westchester Fire Insurance Company, and TRTA is j- i isured 

as  t .he named i n s u r e d  under a policy i . s s u e d  b y  First Mutual 

T r a n s p o r t a t i . o n  A s s u r a n c e  Company (First Mutual) - 

By letter d a t e d  November 16, 2005, d e f e n s e  counsel f o r  

Campbell and TRTA t e n d e r e d  notice of  t h e  C a n k l j n  a c t i o n  t o  

N a t i o n a l  Union,  s e e k j  ng i n s u r a n c e  coverage under t h e  N a t i o n a l  

TJnion policy. By l e t t e r -  d a t e d  December 2 3 ,  2 0 0 5 ,  N a t i o n a l  Union 

acknowledged r e c e j . p t  of  the l e t - te r  n o t i f y i n g  i t  of  t h e  c l a i m ,  a n d  

reserved its s i g h t s  based on t.he fact that the c o m p l a i n t  i n  the 

u n d e r l y i n g  p e r s o n a l  injury action d i d  n o t  a l l e g e  a n y  s p e c i f i c  

n e g l i g e n c e  A S  t o  i t s  insured, and that. t h e  n o t . i c e  o f  c l a i m  was 

u n t i m e l y ,  having been submi tted a p p r o x i m a t e l y  t w o  years a f t e r  the 

i n c i d e n t  in q u e s t i o n .  On May 1'7, 2 0 0 6 ,  seven  months  after 

r e c e i v i - n g  t h e  n o t i c e  of c l a i m ,  Natj onal Union d e n i e d  coverage 

based on t -he late n o t i c e  o E  claim. 

Campbell and TBTA s u b s e q u e n t l y  settled t h e  underlying 

personal i n j u r y  a c t i o n  for the Yota l  amount of $5.5 million. 
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N a t . i o n a l  Union refiisecl t-o contribute t o w a r d  t h i s  s e t t l e m e n t  , a n d ,  

a c c o r d i n q l y ,  a s  p a r t  o f  t h e  s e t t l e m e n t  a g r e e m e n t  i t  was agreed 

t h a t  payment of $1 m i l l i o n  of t h e  t o t a l .  se t t lement  amount would  

bc! d e f e r r e d  u n t i l  J u l y  I., 2 0 0 9 ,  w j t - h  Camphell and TBTA expressly 

r e s e r v i n g  t h e i r  r i g h t s  t o  commence t h e  i n s t a n t  a c t i o n .  

Campbel l  and TBTA assert t h a t  the l i m i t s  of  the p r i m a r y  

coverage have been  r e a c h e d ,  and t h a t  the  amount. t h a t  they a r e  

s e e k i n q  r e p r e s e n t - s  National U n i o n ‘ s  pro ra t .a  share of the excess 

coverage t .o which t h e y  are e n t i t l e d .  National Union m a i n t a i n s  

that i t  does not h a v e  to contribute t.o the s e t t l e m e n t  because 

C a m p b e l l ‘ s  and  TBTA‘s 1a t . e  n o t i c e  of  claim relieves i t .  of 

l i a b i l  i t , y ,  or, a l t e r n a t i v e l y ,  t h a t  t h e  p o l i c y  i s s u e d  b y  F i r s t .  

Mutual i s  prj.rriary i n s u r a n c e  coverage which must. f i r s t  be 

e x h a u s t e d  before N a t i o n a l  Union’s  excess insurance n b l . i g a t i o n  i s  

t r i g g e r e d .  

DISCUSSION 

“The proponent .  of‘ ~1 summary j u d g m e n t  motion must. m a k e  a 

prima f a c i e  showing of e n t i t l - e m e n t  t o  judgment a s  a matter of  

law,  t e i ide r inq  s u f f i c i e n t  e v i d e n c e  t.o e l - i m i n a t e  a n y  rnaterj.al 

i s s u e s  of- f a c t  from t h e  case  [ i n t e r n a l .  quota-Lion marks and 

c i t a t i o n  omj - t t ed ]  . ”  S a n t i a g o  v F i l s t e i n ,  35 AD3d 184, 185-186 

(13t Dept 2 0 0 6 ) .  

t o  “present fact.? i.n admiss:ible f o r m  s u f f i - c i e n t  to raise a 

g e n u i n e ,  triable issue of  facl:.” Mazrrrek v Metropolitan Museum 

The b u r d e n  t h e n  s h i f t s  t o  t.he motion’s opponent: 
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of Art, 2’7 A D 3 d  227, 228 (lYt Dept 2006) ; see Zuckerlrrza~~ v City of 

New York ,  49 N Y 2 d  5.57, 56% ( 1 9 8 0 ) .  I f  t h e r e  i s  a n y  doiibt  a s  t o  

the e x i s t e n c e  o f  a t r i a b l e  f a c t ,  t h e  motion f o r  summary judgment  

m u s t .  be d e n i e d .  See Rotuba Extruders v Ceppos, 46 N Y 2 d  223, 231 

(1.978) . 
N a t i o n a l  Union r i . g h t . 1 ~  a s s e r t s  t . h a t  a delay in alerting it 

to a c l a i m  ” a s  soon  a s  practicable,” as required under  the 

po l i . cy ,  constitutes a f a i l u r e  of  a c o n d i t i o n  p r e c e d e n t  t o  

N a t i o n a l  IJnion’ s ob1 i g a t i o n s ,  and  thereby, g e n e r a l l y ,  would 

v i t i a t e  t h e  c o n t r a c t  of insuranc:c!.  n r i g g s  Aveniic LLC v Insurance 

Corporat-ion of Hannover, 11 NY3d 377 ( 2 0 0 8 ) ;  Argo Corporat ion  v 

G r e a t e r -  N e w  York M u t u a l  T n s u r a n c e  Company, 4 NY3d 3 3 2  (2005). I n  

t h e  i n s t a n t  matter, N a t i o n a l  Union was n o t  n o t i f i e d  of t h e  

occurrence u n t i l  a l m o s t  2’7 months a f t e r  the accident: t o o k  pl .ace,  

and a l m o s t  t w o  y e a r s  after the u n d e r l y i n g  personal i n j u r y  a c t i o n  

was f i l e d .  T h i s  d e l a y  i n  n o t i f i c a t i o n ,  without a n y  e x p l a n a t i o n  

f o r t h c o m i n g  fox such delay, would c o n s t i t i i t - e  a n  un t . ime ly  n o t i c e .  

[lowever, p u r s u a n t  t o  1nsi.irance Law § 3420 (d), 

“I f  u n d e r  a l i a b j l i t y  policy d e 1 . i v e r e d  o r  i s s u e d  for 
d e l i v e r y  i n  1:hi.s skat-e., an i n s u r e r  shall d i sc l a im 
cove raqe  for death  or bodily i n j u r y  a r i s i n g  o u t  of a motor 
v e h i c l e  a c c i d e n t  of a n y  o t h e r  t y p e  of a c c i d e n t  o c c u r r i n g  
within t h i s  s t a t e ,  it shall g i v e  w r i t t e n  n o t i c e  a s  soon 
a s  i s  reasonably p o s s i b l e  of  sucFi disclaimer of  l i a b i l i t y  
o r  d e n i . a l  of c o v e r a q e  t o  t h e  i n s u r e d  a n d  t.he i n s u r e d  
p e r s o n  o r  any o t - h e r  claimant. 

A s  s t a t e d  by  t h e  Cour t  OF Appeals in F i r s t  Financial 

Insurance C o m p a n y  v LJetco Con t rac t ing  Corp. (1 N Y 3 d  64, 68-69 
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“timeliness of an insurer’s discl.aimer i.s measured from 
t.he po in t .  in time when the i .nsurer  first learns of the 
grounds  for disclaimer or liability or denial. of 
coverage .  Moreover, an insurer’s explanation is 
insufficienL. as a m a t t e r  of law where t.he basis for 
denying coverage was or s h o u l d  have been readily 
a p p a r e n t  before t h e  o n s e t  of the delay [internal quotation 
m a r k s  and cj t - a t i o n s  ornitt:ed] . ”  

After receiving the late notice, National Union wrote  t.o 

plaintiff’s counsel, advising c o u n s e l  that it was reserving i t s  

rights with respect to indemnifying p l a i n t i f f s ,  indicating in i t s  

letter t h a t .  the notice “did not al. legc a n y  specii5i.c: negl.i.qence as 

to [its] insured t h a t  would give rise to coverage,“ and the 

tender of notice was approximately .two years late. 

seven months l a t e r ,  National IJnion disclaimed coverage, based on 

Approximately 

an u n t i m e l y  notice. 

A reservaLion of r i g h t s  l . e t t e r  does not .  constitute a 

d i s c l a i m e r  of coverage, nor does it negate  an insurer’s 

obligation to provi .de a timely reject-ion. N e w  York C e n t r a l  

Mutual Fire  Ins. (70 .  v Hildreth, 40 AD3d 602 (2d Dept 2007). A 

delay of  six months  in disclaiming coverage  based on a 1at .e  

notice 0 . C  claim, which is e v i d e n t .  on t h e  f a c e  of t -he  notice of 

claim, is unreasonable as a matter of law. Id. (48 day delay 

Found unreasonable as a matter of law); M,?tter of Firemen’s Fund 

Insizrance Company of Newark v Hopk-ins, 88 N Y 2 d  836 (1996) 

( u n e x p l a i n e d  delay o€ t w o  months is unreasonable  as a matter of 

law) ; 28.33 Third Avenue R a l t y  Associates v M a r c u s ,  32 A D 3 d  329 
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(1" D e p I .  2 0 0 4 )  (3 '1  day d e l d y  i s  unreasonable as  a matter of law); 

NPW York C i t y  H o u s i n g  A u t h o r i t y  v [Jnderwri ters  at Lloyd's, 

London, 2009 N Y  S l i p  O p  2 9 7 7 ,  2009 NY A ~ P  Div L E X I S  28R6 (2d Dept 

2009) (I-hree moni-h d e l a y  unreasonab1.e) . 

Courts have c o n s i s t e n t l y  he1 d t h t i t  a n  i n s u r e r ' s  delay i 11 

d i s c l a i m i n g  coverage precludes il-. from a s s e r t i n g  any defense, 

i n c l u d i n g  a late n o t i c e  of c l a i m .  Matter. of Firemen's Fund 

I n s u r a n c e  C m p a n y  of N e w a r k  v Hopkins,  8 8  N Y 2 d  8 3 6 ,  supra;  N e w  

York City H o u s i n g  A u t h o r i t y  v Underwriter's a t  Lloyd's, London, 

2009 NU Slip Op 2977, 2 0 0 9  N Y  A p p  Div L E X I S  2 0 8 6 ,  s u p r a ;  Quest 

B u i l d e r s  Group, l n c .  v Deco Interior C o n s t r u c t i o n ,  I n c . ,  5 6  AD3d 

744 (2d Dept 2008) . Therefore, National Union ' s  a s s e r t i o n  t h a t  

il-. does not. have t o  i n d e m n i f y  p l a i n t i f f s  b e c a u s e  of t h e i r  l a t e  

n o t i c e  of claim i s  v i t . i a t e d  by i.ts own unreasonably l a t e  

d i s c l a i m e r .  

Furthermore, the court. f i r i d s  that National U n i o n ' s  argument 

t - h a t  the p r o v i s i o n s  of Insurance L a w  5 3420 ( d )  do not a p p l y  t o  

insurers o f  excess coverage is w i t h o u t  mer i t .  Not o n l y  does 

National Union f a i l  t o  provide d i r e c t  j u d i c i a l  o r  statutory 

sI.ipport. for t h i s  contention, hint. its l o g i c  f l i e s  i n  t h e  f a c e  o f  

' National Union also asserts that it was entitled to delay disclaiming coverage because it 
liad to investigate the underlying complaint. Howcver, in its denial letter, National LJnion only 
denied coverage based 011 a late notice o f  claim, which was evident when the notice of claim was 
originally sent, and not disputed by Campbell and TBTA. Since the basis for the denial was 
evident from the original aoiicc, there was no need for an investigation. Puv-luk Induatrie.7, Xnc. 
v Arch Innsurmce Compuq, 56 AD3d 287 (1 Ucpl 2008). 
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t h e  underlying purpose of Insurance Law § 3 4 2 0  ( d ) ,  which i s  t o  

a1 1 o w  i n s u r e d s  t-a o b t a i n  e x p e d i t i o u s  r e s o l u t i o n  t o  , l i a b i l i t y  

c l .a ims.  F i r s t  Financial Ins, Co. v Je tco  C o n t r a c t i . n g  C o r p - ,  1 

NY3d 64, s u p r a .  

I n  its alternative argument  a p p e a r i n g  i n  the c r o s s m o t i o n ,  

N a t i o n a l  Union a s s e r t s  t h a t ,  pursuanlr t o  t h e  policy i n  effect 

between TBTA and  F i r s t  M u t u a l ,  F i . r s t  Mutua l  is t o  provide f i r s t  

p a r t y  c o v e r a g e ,  which  mus t  be e x h a u s t e d  before  a n y  excess 

coverage  can be reached.  Ka. j in ia  C o n s t r u c t i o n  Services, Inc. v 

C A T I ,  I n c . ,  302 A D % d  2 2 8  (1” Dept 2 0 0 3 ) .  T o  s u p p o r t  t . h i s  

c o n t e n t i o n ,  National Union h a s  submi . t t ed  a copy of  what its 

a t t o r n e y  a f f i r m s  is t.hE F i r s t  Mut-ual p o l i c y  i n  q u e s t i o n .  

I n  t h e i r  opposition to National. Union’s  c-rossmnfion,  

Campbell a n d  TBTA a r q u e  t h a t  t h e  F i . r s t  Mutua l  p o l i c y  p r o v i d e d  i n  

t h e  c ros smot . ion  papers cannot. be c o n s i d e r e d  because it. i s  not 

proper1.y a u t h e n t - i c a t e d ,  only b e i n g  i n t r o d u c e d  by a f f i r m a t i o n  by 

National Union’ s  counse l . .  CPLR 3 2 1 2  ( b )  . It. i s  t h i s  a rgument  

that National Union seeks t o  refute i n  i t s  rep1.y p a p e r s ,  t .he 

i s s u e  p r e s e n t e d  by m o t i o n  s e q u e n c e  number  0 0 2 .  T h e  court n o t e s  

t h a t  the o r i g i n a l  m o t i o n  had p r e v i o u s l y  been submit- t -ed t o  a 

referee, who r u l e d  t h a t  if National Union f i l e d  a crossmotion, 

Campbell and TBTA w o u l d  be allowed to su.brnit o p p o s i t i o n  paper:;, 

but. National Union would be precl.uded from s u b m i t t i n g  a r e p l y ,  

Tt. is w i t . h i n  t -he  d i sc . r e t ion  of t h c  c o u r t  to accept. r e p l y  
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papers t o  a c r o s s m o t i o n .  See g e r l e r a l l y  Mu~phy  v H u n t i n g t o n  

H o s p i t a l ,  246 A D 2 d  51.9 ( 2 d  Depl 1 9 9 R ) ,  I n  t h e  i n s t a n t  matter, 

t h e  papers are b e f o r e  Ithe c o u r t ,  and s o  no d e l a y  would b e  

o c c a s i o n e d  b y  ?he c o i i r t . ’ ~  consideration of National Union’s 

argurneizts. T h e r e f o r e ,  the court, g r a n t s  N a t i o n a l  Union’s m o t i o n  

t o  acceplr i t s  r e p l y  t-o Campbell‘s a n d  T B T A ’ s  opposition t o  i t s  

c r o s s m o t i o n .  

N a t - i o n a l  Union’s rep1.y i n d i c a t e s  t h a t  t.he F i r s t  Mutua l  

p o l j . c y  i.t s u b m i t t e d  w i t h  i t s  papers w a s  provided t o  it b y  

TBTA’s own c o u n s e l ,  t h e r e b y  rendering it admissible evidence. 

However, i n  t h e  papers s n b m i t t e d  in opposition t o  the 

c,rossrnotion, Campbell and TBTA h a v e  supplied a n  a f f i d a v i t  of 

Laureen Coyne, t h e  D i r e c t o r  of  R i s k  & I n s u r a n c e  Management f o r  

t h e  M e t r o p o l i t a n  Transportation A u t h o r i t y ,  o f  which TBTA is a n  

affiliate, who a f f i r m s  that t h e  p o l i c y  submitted with the 

crossmotion is not a t r u e  and cor rec t  copy of t h e  policy i.n 

ques t ion .  

Generally, when c o n f l i c t i n g  a f f i d a v i t s  are submitted i n  

support o r  o p p o s i t . i o n  1:o a mot ion  f o r  summary judgment. ,  summary 

judgment. i s  p r e c l u d e d  i f  the essence of t.he a f f i d a v i t s  goes t:c> a 

material. q u e s t i o n  of € a c t .  S a g i t t a r i u s  B r o a d c a s t i n g  Corqora t ion  

v Evergreen Media C o r p o r a t i o n ,  226 AD2d 261 (P  Dept 1 9 9 6 ) .  

However, r e g a r d l e s s  o f  t -he  a u t h e n t i c i t y  of t h e  insurance policy 

p r o v i d e d ,  National U n i o n ’ s  readi .ng of t h e  p o l . i c y  i . 5  f l a w e d .  
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The gravamen of t h e  conflict c o n c e r n s  t h e  i n t e r p r e t a t i o n  of 

c o n t r a c t  c l a u s e s ,  which i.s a matter of  l a w  w i t h i n  t h e  c o u r t ' s  

p r o v i n c e  (Ruttenberg v D a v i d g e  Data Systems Co.rp. I 215 A D 2 d  191 

[l." Dept 1995]), and the c o u r t  w i l l  assume,  a r g u e n d o ,  t h a t  the 

p o l i c y  s u b m i t t e d  j.s a t-rue a n d  cor rec t  copy .  

National Union ' s  arqument  lis based on t w o  c l a u s e s  i n  t h e  

F i r s t  Mutual p o l i c y ,  p a r a q r a p h s  1 3  (1) and (2). These clauses 

state: 

(1) I f  the named i n s u r e d  purchascs  o t h e r  i n s u r a n c e  
protecting i t :  a g a i n s t  a Loss falling w i t h i n  t e r m s  
and c o n d i t i o n s  of  t h i s  policy, i e ,  acts o r  o m i s s i o n s  
of  t h i r d  parties ( n o t  professional I - i a b i l  ity) t h e n  
t h i s  i n s u r a n c e  shall f i r s t  r e s p o n d ,  and  s u c h  other 
i n s u r a n c e  s h a l l  be c o n s i d e r e d  EXCESS i n s u r a n c e ,  and  
t h e  i.inderwrite1- shal.1. not s e e k  c o n t r i b u t i o n  t+hereErorn 
[ emphas i s  a d d e d ]  - 
( 2 )  If o t h e r  i n s u r a n c e  p r o t e c t i n g  t .he named i n s u r e d  
i n s u r a n c e  e x i s t s ,  then s u c h  i - n s u r a n c e  a s  is afforded 
b y  t h i s  p o l i c y  s h a l l  be excess insurance over s u c h  
insurance and i n  no circumst-ances s h a l l  contribute 
t h e r e t o .  " 

\\  

A c o n t r a c t .  should be construed so as to g i v e  f i l l 1  meaning 

2nd effect t o  a l l  of  i t s  p r o v i s i o n s .  Trump-Equitable F i f t h  A v c .  

Co. v H . . R . H .  C o n s t r u c t i o n  Corp . ,  106 A D 2 d  242, a f f d  66 N Y 2 d  7 7 9  

( 1 9 8 5 ) .  The I o q i c a l  reading of  these two p r o v i s i o n s  indicates 

t - h a t  t h e  F i r s t  M u t u a l  p0 l . icy  provides p r i m a r y  c o v e r a g e  only  when 

t h e  named i .nsured ,  TBTA, p ~ i r c h a s e s  o t h e r  i n s u r a n c e  - I n  t h e  

i n s t a n t  m a t t e r ,  TBTA d i d  not p u r c h a s e  any  o t - h e r  insurance; 

r a t h e r ,  iL was named a s  an adciiLiona1 i n s u r e d  u n d e r  other 

p o l i c i e s  acqui red by o t h e r  p a r t i e s ,  t h e r c b y  triggering paragrapl-1 

10 

[* 11 ]



13 (2), in which First Mutual c o v e r a g e  is excess when other 

i n s u r a n c e  exists but was n o t  pu.rc:hased by  TBTA. Consequently, 

even acceplzing the First Mutual policy as a . t i : :u~ and correct 

copy, F i r s t :  M u t u a l  i s  no[ .  obligated to provide primary c n v e r a q e  

i n  t h e  u n d e r l y i n g  p e r s o n a l .  i n j u r y  action. Therefore, Nat-i-onal 

Union is obligated t o  pay its pro r a t a  share of  t h e  C o n k l i n  

settlement a s  excess coverage s i n c e  all primary coverage has been  

exhausted. 

Based on t h e  foregoing, i.t. is h e r e b y  

ORDERED that p l - a i n t i f f s '  m o t i o n ,  motion sequence numbered 

001, is grant.ed i n  i t s  e n t i r e t y ;  arid i t  i s  f u r t h e r  

A D J U D G E D  and DECLARED t.hat. defendant N a t i o n a l  Union F i r e  

I n s u r a n c e  Company of  P i t t . s b u r g h ,  P a .  is t o  pay $999,950.00 as i t s  

p r o  r a t a  share o f   he excess l a y e r  settlement to James C o n k l i r l  i n  

t h e  u n d e r l - y i n g  p e r s o n a l  injury action entit-led James Conk.Zin v 

Triborough B r i d g e  and T u n n e l  Rutrhor-i ty and C a n z p h e l l  P a i n t i n g  v 

S a f e s p a n  P l a t f o r m  S y s t c m s ,  Inc., Index N o .  : 28535/03, Supreme 

Court, Bronx County, n o  later t h a n  July 1, 2009; a n d  i t  i s  

fur t h e r 

ORDERED t h a t  defendant's motion, m o t i o n  sequence numbered 

i s  g r a n t e d ,  permitting clefendanl-. to s u b m i t  a reply brief tu 009, 
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i t s  crossmotion; a n d  it is f u r t h p r  

ORDEREI3 t h a t  defendant's c rossmot ion ,  m o t i o n  sequence  

numbered 001, s e e k i n g  to dismiss t h e  compla in t  is denied. 

T h i s  c o n s t i t u t e s  t h e  decision, order a n d  lJudgment of t h e  

C o u r  I. 

Dated: i., -+- 

W a l t e r / B .  Tolub, J . S . C .  
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