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Supreme Court of the State of New York 
County of New York: Part 10 
--my- , -- 

Plaint#, h i s  io dorder 

-against- M e x #  108437/05 
. Mot. Seq. # 012 

Au CaE, Inc., The Shubert Foundation, Inc., 
1700 Broadway Co., 1700 Broadway LLC, 
53-54 Parhem, LP and Brighton tine Cop.. 
and S c h w -  J. M e - d  GMRH., 

ReciMim, as required by CPLR 
of this (m) rrwtion(s): - PAPERS 
Notice of Motion, JES affirm., e~ibits.....................................-...........--..-..-----..l 
CMR affirm,. exhibits _ _ _ _ _ _ _ _ . . f . . . . . ~ ~ ~ ~ ~ ~ ~ ~ . . t ~ ~ ~ . ~ f ~ . ~ . ~ ~ ~ . ~ ~ . . ~ . . . . . . . . . . . . . . . . . . . ~ ~ ~ . . t . . . . . . ~ ~ ~ L - - ~ I - ~ ~ ~ ~ ~ L -  2 

.\ 

Hon. Gische, J.: 

Upon the foregoing papers €he decision and order of the court is as folbwsr 

Defendant Schlosserei Meissl GMBH (“Meissl”) moves Bw summary- 

against d e f e n d a n t  Au W, Inc. (“Au Cafk? on its cross-ckn for i- 

Meissl brought an earlier motion for summary judgment based, in pa* upon its CtaLn of 

contractual indemnifmtion, which motion the court denied as premature, G s c k  .L 

Order April 10,2008. Si- the Court‘s prior order denying surmary judgnent h 

case in chief has been s e w .  M e - s l  paid plaintiff the amourrt af $1 50,ooO in 

settlement. tt r#3w reseeks summary judgment on its claim of m n t r a a  

indemnifiation m order to recover the amourit Uist it paid p f a i m  in s e m  pelts the 

attorneys fees it incurred in connection with its defense of the underlying personal injury 
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action. 

Certain 'facts," s e t  forth in the Court's prior decision remain the same. It is 

a .  
undisputed that Meissl manufactures specialized o u t d m  Seating areas, referred to as , ' 

"umbrella bars." Au Cafe owns a restaurant called 'Ma--' 

New York, New York ('restaurant?. On October 12,2002, A0 Ca5i meted with 

Messsl for the purchase and ins&tWm n of an untmJla barfor m in lhe outdoor area 

zdjacent to the 'Moor portion of& restaurant This 

'Confirmation of Order' expressty incorporating 3 document entsffed ihe "General Terms 

and Conditions of Business and Delivery of the W i n e  shop Canpny  J. Meissl 

GmbH" (collectively herein referred to as the 'cadmct")- 

. .  

at 1700 Broadway, 

wa5 pursuant to  a 

In the amended verified cumplaint, plahtiffalleges €hat* she was a patron of 

the restaurant, s h e  tripped and f e l l  'due to a m r w s  and 

[restaurant], including, but not h i ted  to a dangerous step and s&dm change  or drop 

in the elevation of the fluor, without proper warnings or rdings.' PlaintH d e r e d  

serious injuries, including a broken left hip and  twrr, hip -srsgeries. Stm 

had a long convalescence and daimed p e n n a n d  limitations. 

condition at the  

The  case never went  to trial because all afthe deferdank sdk l  their claims 

with the plaintiff. Meissl's attorney. Jordan E. Stem, affirms that as edy as J u n e  2008 

caunsel for Au Cafe was informed that the  other defend- and W jointly were m 

settlement discussions with the plaintiff, and hat €he setfkrrmt a&l exceed 

S110,OOO. Corey Reichart. attorney for Au Cafk, denies that his derrt (or its counsel) 

was ever notified of Meissl's se t fkment  efforts andlor that Miessl cmsulted with Au 

Cafe before agreeing t o  settle the matter. Au Caf& separately settled its direct liability 
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with plaintiff for an additional sum of $62,000. This settlement occurred approximately 

one month after Meissl had settted with the plaintiff. 

Paragraph 8.1 I of the contract 

... NEITHER THE WARRANTY NOR ANY OTHER PROVISION STATED 
HEREIN ENTITLES BUYER OR ANY TmRD PARTY TO DAMAGES, 
DIRECT, INDIRECT, CONSEQUENTW OR PUNITIVE, FOR 
PERSONAL INJURY OR PROPERTY 
INSTALLATION, OPERAmN, SBzv#3aK3, E MISUSE OR 
INABlUTy TO USE THE GOODS. AND BUYER AGREES TO 
INDUmJRY, DEFEND AND HOLD S E L E R  HpdiMLESS FROM AND 
AGAINST ANY SUCH DAMAGES, OR AMY CLAAHS IN RESPECT 

Me'& and Au Cafe provides, as follows: 

ARISING FROM THE 

m e w .  
In its prior decision, the murt hew t k t  w s  daim for indemnification is not 

ripe because the issue of negligence has nat y e t k e n  tried and decided in this case. 

Not only has phrrtiff not yet pmed e-kher af 

Au Cafe nor Meissl has proven *its freedom from neg6gern;e." 

M a n t s  were negligent, neither 

Meissl now argues that Since the  cas^ has been settled the issue of 

indemnkzttion is ripe for the Court's mnMazhm + f t  further arglles that the Court was 

incorrect when it previously states that Mekl mded BD prove its own freedom from 

negligence in order to enforce the i n d e m n m  puision. Meiss l  argues that since it 

informed Au Cafe about the claim, it is enWW b mmq any reasonable settlement it 

made of the underiying action, i d d i n g  legal .8ees kaxtmd in defending the action. 

Au Cafb argues that the Court was in u-@mUy conduding that there 

must first be a finding of defendants' n e g m  and that Meissl must be free from 

negligence in order to recover under the Au Cafe argues that we 

simply do not know whether any ofthe defendants mere negligent, since the case never 

went to trial. It also argues that Meissl has not shown in its motion that it was legally 
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obligated to pay plaintiff any settlement and that it has not and cannot prove any 

actionable facts on which habikty ciepnds. It claims that Meissl never consulted with 

Au Cafe before settling and that it has not shown that'the settlement reached was 
. .  

reasonable. 

DISCUSSION 

Meissl's motron is o m  for amunary judgment on its cross-ctaim for 

indemnification. ' Melssl, h e f k ,  k s r s  the initial burden of setlmg forth evidentiary 

€acts to prove *h prima W ws= that w w k i  en% il to judgment, withorrt the need for 

a CPLR 5 3212; W m  v. m Wkll center , 64  NY2d 851 (198.5); 

Zudcerman v. Citv of New Y a k  49 WQd 557,562 (1980). Only if it meets this burden, 

wdl it then shift to Au Caf6, who rm& €hen establish the existence of material issues of 

fad through evidentiary p d ,  m almkible form, that would require a irial of this 

action. Zuckermm v. Citv of New York, supra. If the Meissl fails to make out its prima 

fa& mse for summary jodgmerrt, harvever, then *its motion must be denied, regardless 

of the sufficiency ofthe op- pqxss- Ahrarez v- Prospect H o s u  68 NY2d 320 

(1986); Avotte v. Gervasio, 81 NY2d log2 (1993). When only issues of law are raised 

m connection with a motion far slarmrary judgment, the court may and should resolve 

them without the rreed for a ksbnmd + &ring. Hides v. Weisz, 303 AD2d 459 (2d 

~ dept 2003). 

'No party raises the -&sue oftirHmss under Brill v. Citv of New Yo* 2 NY3d 
648 (2004). Cerbiaiy "good -- t~ asFEsider the motion is establish& by the fad 
that until the case m chief was m, the issues of indemnification were premature, 
and the court has SQ held in this c=ase. Thus, the court is free to reach the merits of the 
parties' arguments on summary judgmerrt. 
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Preliminarily the court addresses the issue of whether Meissl is required to prove 

its own fr& from negligence in order to recover on the indemnification provision in 

ttse mntrad Au Cali5 relies on General Obligations Law ("GOL") 55322.1 which 
1 ' - .  

Mids as agairrst pbk policy contracts "relGtive to the construction, alteration, repair or 

someone against arising out their one'negrgeme. In obiterata in its prior 

m i o n  the court staid hat Me-& had not proven its own freedom from negligence- 

b'upon-- - n of the issue, the court rrxmdudes lhat Meissl need ncrt 

pme its own fredun from n e g 1 . w  in order to pma3ed against Au Cafe for 

tmfmchd-- * The eSSence of the agrement between Meissl and Au 

Mi5 was for the d of an umbrella bar. The fact that there was installation incidental 

to the sale did mt the contract into a 'construction" contract that otherwise Faas 

ws&in the ambjf of GO1 55322.1. pierre v. crown Fm Protectbn Corn -. 240 AD2d 386 

(2"d dept 1997); 2 A . h u eElectric - 1  158 

AD2d 938 (4* d q t  1990). In th absence of the app-n of GUL 55-322.1, there SS 

no prohibition against cantractual indemnification for one's own acts of negligence. 

The mrt that the parties have a valid binding identification 

agreement that m lhe accident alleged by plaintiR to have occurred in €he 

urrdertying psona4 hjuy action. The further issue to consider is w h e w  Meissl is 

efliiud to 
- fw the settlement it made in such mion. 

WhereartixbmMor is g iven  notice of a claim or proceeding against the 

indmnitee and to defend, then the indenitor is bound by any reasonable good 

faith settlement the -hdenitee may make. Shihab v. Bank of New Yo&, 21 1 AD2d 430 

(la dept. 1995). Where, however, an idemnitee fails to notify an idemnitor of a 
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settlement with a claimant, indemnification is conditioned upon a stronger showing by 

the indemnitee. The indemnitee. must demonstrate under such circumstances that it 

wwki have been liable to the'claimant, that there was no good defense and that the 

setdmmt was in a reasonable amount. National Union Fire Ins. 01 Of Pittsburqh, PA 

v. Red Apple Group. Inc., 309 AD2d 657 (l* dept 2003). Recovery may be based on 

0 * .  

pk r r t id  rather than actual liability. See: ELWC. Inc. v. C n y ,  182 Misc2d 523 (Civ. 

At bar, although the parties d i s p k  whetherh Caf6 was notified about Meissrs 

discussbm with plaintiff, there is no dispute that it had notice that plaintiff 

was asserting a direct claim against W i ,  long before the settlement was actually 

E&-&- Au Cafb was a party to this same action and kiss1 had a petrding cross 

claim mst it before the subject settlement. The notice requirement has been fuhikd 

SInOe the notification given in this cases w e d  the goal of providing the indemnitor an 

oppbm&y to step in and control the defense of this matter. Shihab v. Bank of New 

Y e  sups- Consequently, Meissl is entitled to indemn-n if it makes the lesser 

showirg that the settiernent was reasonable, based upon potential liability, and made in 

h terns of potential liability, an underpinning of plaintiffs claim concerned 

w k t k r  a ramp should have been installed, rather than a step, between the edge of the 

mddb bar platform and the h a l h y  leading into the indoor portion of the restaurant. 

Ahhot@ afl of the defendants denied this was the cause of plaintiffs fall, it remained a 

vbbletkxy of liability through the time of settlement Moreover, the murt's decision on 

the prior summary judgment motion left open the possibility that Meissl was responsible 
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for the construction of a permanent ramp as part of the installation. The amounts paid 

in settlement were consistent with amounts paid by other de fendan ts  and the da)ms 

of injuries made. The landlord defendant also paid $150,M30 in settlement to the 

plaintiff. Au C5f6 has not raised any issue of fact to corrtradict Meissl's showing that the 

settlement was reasonable and made in good faith, such that would warrant a 

, b ' .  

testimonial hearing on such issue. See: C i4nacorpcxafion v. Lincoln Natipnal Corp -6 

AD3d 298 (I dept 2004)- Summary jdgment on the m i m  is, tk&re,  

warranted. Goldmark Industries. Ltd.. v. Tejsonef - e, 256 A M d  306 (Zd dept 1998); 

Coleman v. J.R.'s Tavern, k. ,212 AD2d 568 (2"d ckpt 1895). 

The right of indemnifmtion includes not only the amwnt paid in Mm& by 

Meissl, but also its reasomble attorney's fees incurred in d e r  to defend the persad 

injury action. DiPertla v.AmerimnBroadcasti nq - C o r n  anies. Inc., 200 AD2d 267,270 

(1' dept 1994). The issue of the reasonableness of the attorneys fees is referred to a 

Special Referee to hear and make recommendations to the Court isn a wrillen rqmL 

CONCLUSION 

In accordance with this decision is hereby: 

ORDERED that Me-ssl's motion for summary judgment on its second c~oss-chm 

for indemnifications against Au Caf6 is granted, and it further 

ORDERED that Meissl is entitled to a money judgment in its favor against Au 

Cafe in the amount of $150,000 with costs, disbursemerrts and pre-judgment interest 

from September 11,2008. and it is further 

ORDERED that Meissl is entitled to a further sum of money representing its 

reasonable attorneys fees in defending the underlying action by Plaintiff Marion Be4 
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against it and it is further 

ORDERED that the amount of such fees shall be referred to a Special Referee 

ns to . for hearing and such Referee shall report his of her findings with 

' the Court ins a written report, and it is further 

, I . .  

. ORDERED that Meissl shall serye a copy of this decision on tk aRioe dthe 

special Referee (room 119 at60 Centre Street) within the next60 

mattermay be placed on ti.re Special Refwee calendar ami it is further 

sofktthe 

ORDERED that entry of judgment 'n accordance wS4-1 this order shaa IE held in 

abeyance pending resolution of the issue of attorney's fees  and it 6 f u r l k r  

ORDERED that any issue raised but not expredy granted herein is denM and 

that this constitutes the decision and O#H of the Court 

Dated: New York, NY 
May 1,2009 
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