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NNED ON 712212009 

S I  PREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
PART 54. 

Notice of Motion/ Order to Show Cause - Affldavits - Exhlblts ..# 

Replying Af f lddta  \ 
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Plaintiffs, 

-against- 

J.E. LEVINE BUILDERS, INC., 501 WEST 41st STREET 
ASSOCIATES, LLC, 41 st STREET REALTY ASSOCIATES, 
LLC, and .RC ELECTRICAL CONTRACTOR, 

Index No. 401 397/00 

DECISION and 
ORDER 

Third-party Plaintiff, 
Index No. 590460/06 

-against- 

ROBERT STLMAN ASSOCIATES, P.C., 
and DELTA TESTING LABOlUTORIES, INC., 

disposition. In the first, dated February 2,2009, third-party defendant Robert Si ki i i  Rssociatcs, 

P.C. (Silman) moves for summary judgment on the claims of contractual indc i~~n i~ca t ion  

brought against it by defendants third-party plaintiffs 501 West 41" Strect Associatcs, LLC' (SO1 

LLC) and 41" Street Realty Associates, LLC (41 LLC). Third-party plaintiffs do not opposc. In 

the second, dated February 9,2009, defendant J.E. Imine Builders, lnc. (Levine) sccks lcnve to 

anieiid its answer pursuant to CPLR 9 3025(b). Plaintiffs nnd defe'endilnts 501 Wcst 4 I "  Strcel 

Associates, LLC and 4 1 Street Realty Associates, LLC oppose. 

Background 
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In 1999, Silman, a structural engineering firm, was engaged by non-party architects 

Wormser & Wormser to assess the struclural condition of the building localed at 500 Wcsl42"" 

Street, at that time owned by non-party Lexington Realty Group. On Decenibcr 3 I , 2000, 50 1 

LLC acquired the building. In June 2001, 501 LLC engaged Silman to assist in tlic building's 

renovation. On JuIy 24,2001, 501 LLC hircd Levine as the general contractor or conslniction 

manager for the renovation project. 41 I L C  is the manager of both 501 LLC and the building. 

Plaintiff James Wjlliams (Williams) was a laborer employed by non-party SMEG 

Corporatioa (SMEG) to work 011 the project. On March 27, 2002, Williams was injured whcn 

the building's partially demolished second floor on which he was working collapscd and IIC I'cl 

into thc bdsement. On December 8,2004, plaintiffs commenced this action for ncgligencc, 

various violations of labor law and loss of consortium. Having rnjsideiztiiiccl the o m c r  of thc 

building, plaintiffs were granted leave to amend their complaint to add 501 LI,C and 41 l,I,C as 

defendants. They did so, serving defendants with thc amended complaiiit August 27, 2008. On 

November 5,2008,501 LLC and 41 LLC submitted an amended answer to tlic aiilendcd 

complaint, in which they asserted cross-claims of common-law indemnification, contractual 

indemnification and breach of contract against Silman. 

Silman now seeks summary judgnmit dismissing third-party plainliffs' contiwtual 

indemnification claim. Separately, Lcvine seeks leave to amend its answ~~ '  by adding the 

affirmative defense that the exclusivity provision of Workers' Comizpensattian Law 6 1 1 bars lhc 

suit. 

Silman Moiion 

Silinan contends that neither its 1999 agreement with Wormser & Wormscr nor its 2001 

agreement with 50 1 LLC contained a provision requiring Silman to iadcmiify third-parly 
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plaintiffs for loss or damage. The agreements attached to Silman’s affirination are indccd dcvoid 

of any reference to the indemnification of Silman’s client. Silman Exhs. D, E. Third-party 

plaintiffs do not dispute the validity of Silman’s documents, nor do they opposc ~lic disniissul 01’ 

their cause of actioii. Accordingly, the contractual indeinnificatioii claiiii is disinisscd. 

Levine Motion: Applicable Law 

Leave to amend a pleading should be “freely given.” CPLR 5 3025(b). Nevcrthelcss, in 

the iiiterests ofjudicial economy the court may reject thc proposed amcndment for lack afmori1. 

%aid Theufer Corp. v Sona Really Co., 18 AD3d 352,355 (1“Dcpt. 2005). A proposcd 

afhnative defense must be supported by evidentiary proof that could be consideid in a motion 

for summary judgment. Id. If thc proof is obviously unreliable or iiisuflicient to support ihc 

claim, leave to amend may be denied. Duiiiels v Empire-Orr, Inc., 15 1 AD2d 370. 371 ( 1  ‘‘ Ikpt, 

1989); see HelEer v Louis Provenzano Inc., 303 AD2d 20,25 (1” Dept. 2003). 

New York law provides that workers’ compensation benefits are the exclusivc rcnicdy 

available to an employee from his employer. N.Y. Workcrs’ Comp. 5 11 (McKinncy Suij7p. 

2009). In the event that the employee was transferred to the service of a third-party, the third- 

party employer, or the “special employer,” also enjoys litnited liability undcr the workers’ 

compensation law. Fung v Japan Airlines Co., 9 NY3d 35 1, 359 (2007). Howevcr, b‘geiicrd 

employment is presumed to continue, and special employment will not be found absent il ’clcar 

demonstration of surrender of control by the general employer and assuinption 01’ c ~ n t m l  by thc 

special employer.”’ Bellamy v Columbia Univ., 50 AD3d 160, 161 ( I”  Dept. 2008) (quotiilg 

Thompson v Crumman Aerospace Corp., 78 NY2d 553, 557 (1991)). Whilc 110 onc l’aclor i s  

dispositive in determining the existence of a special employment relationship, one coiisiiicrrllion 

is “who conlrols and directs the manner, details and ultimate result of [hc cniploycc’s work.“ 
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Thompson, 78 NY2d at 5 5 8 .  Evidence ofthe assumption of such control would show that thc 

plaintiff was “directly answerable to and supervised by [the putalivc special einploycr] in ~ h c  

details of his work.” Bellurny, 50 AD3d at 169. 

Levine Morion: Conclusions 

Levine supports its special employment claim with statements made by Williams in his 

July 21, 2006 deposition. Williams testified that he was supervised by a man naiticd “Tiin,” 

whom he called the LLboss.’’ Williams testified that Tim “told him what to do aiid things likc 

that,” Williams Dep. 3 1 : 1 1-22, and said “I always had to speak 10 the super rriin] or thc fowlnun 

and find out what’s on the agenda for that day.” Id. at 41 : 17-19. On the morning or  the accideni. 

Williams overheard Tim order the foreman to move the team of SMEG workers to llic second 

floor. Id. at 47:6- 19. Leviiie asserts that it can show that this Tiin” was Atitimo Caroln, 

Levine’s project superintendent, and so claims that this testimony iiidicatts dial Willims took 

direction from Levine, thereby making him Levine’s special employee. 

Even assuming that “Tim” was Carola, Willians’s testimony is insul‘ficicnt proof of a 

special employment relationship. There is no evidence that SMEG, which directcd thc labor 

team through its foreman, ever surrendered its control over Williams. In fact, in the uiic instancc 

on record of Carola directing certain work to be done, he did so by ordering the SMEG li,roinan 

to have his men go up to the second floor to clear debris. While Williams affiniicd that Carol:i 

“told him what to do and things like that,” inerely “bcing told what job to do does not sui‘cicc to 

demonstrate the existence of a special employment relation.” Bellany, 50 AD3d at 164. 

Similarly, the fact that Williams recognized Carola as a supervisor, calling him “hoss,” i s  

irrelevant. A mere title is insufiicient to bestow an a party special employer stalus. F z L I ~ , ~ ,  9 

NY3d at 360. The fact that the employee believed someone to be his supervisor is 110 substitule 
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for the actual surrender of control by the general employer and assumptioil of control by the 

special employer. Id 

The cases Levine cites are distinguishable. In Ribeiro v Dynamic Pain[inLq <’otp., 23 

AD3d 795 (3rd Dept. 2005), the general employer had completely reliiiquishcd cnntml ovcr ~ h c  

employee. AE1 supervision and all equipment was provided by the special employcr, and the 

general employer had no presence at the work site at all. 23 AD3d at 796. Leviiic also 

misconstrues the holding of Brown v Bruckner Plaza Assocs., 295 AD2d 207 ( 1 ’‘ Depi. 2002). 

claiming that it shows that a general employer cannot be said io retain control ovcr its employcr: 

merely by maintaining a “ l ~ ~ - l e ~ e l  foreman’’ as a supervisor. In fact, that case held h i t  

defendant was plaintiffs special employer for one job despite the plaintiff’s subordination 10 a 

&Rerent company’s foreman at another, different job. See BTOIWI, 295 AD2d a1 208. In suiii, 

the proof submitted by Levine is insufficient to sup poi^ the proposed amendment, a d  lcavc to 

amend is denied for lack of merit. Accordingly, it is 

ORDERED that the motion for sumiiiary judgment brought by Ihird-party del’cnduiii 

Robert Silman Associates, P.C. is granted, and third-party plaintiffs’ actioii for canlrnctual 

indeninification is dismissed, and it is further 

ORDERED that the motion by J.E. Levine Builders, Inc. for leave lo amend thc answer is 

denied 

Date: 
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