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COW., t al., 

Defen dun Is. 
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In this subrogation action, plaintiff insurer, St. Paul Fire and Marine Insurance Company 

(“St. Paul”), seeks to recover amounts paid to its subrogor, Posner Advertising Inc. (“Posner”), 

for property damages to a commercial premises that was leased td Posner by 30 Broad Street 

Associates L.L.C. and managed by Murray Hill Properties L.L.C. (collectively “Broad Street”). 

Defendanthhird-party plaintiff Kaback Enterprises (“Raback”) moves for summary judgment 

dismissing the complaint against it. By separate motion, third-party defendant Cool Wind 

Ventilation Corp. (“Cool Wind”) moves for summary judgment dismissing the third-party 

complaint and cross-claims against it. The Broad Street defendants also move for summary 

judgment dismissing the cross-claims against them.’ 

The following facts are undisputed: On January 1 1, 2004, Posner’s premises was 

damaged by a flood that occurred when a sprinkler elbow, above a suspended ceiling in Posner’s 

’Plaintiff has discontinued the main action against the Broad Street defendants. 
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premises, froze and broke. The sprinkler system was installed by 30 Broad and was located next 

to an HVAC system that defendant Kaback installed pursuant to an agreement with non-party 
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the time of the flood, Posner had a preventive maintenance contract for the HVAC system with 

defendant PJ Mechanical Service & Maintenance Corp. The parties sharply dispute the cause of 

the freezing of the sprinkler pipe. 
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The complaint asserts two causes of action against defendants. The first, for negligence, 

alleges that defendants failed to install, maintain, and service the HVAC system in the premises 

in such a fashion as to prevent cold air infiltration from the exterior; that they failed to maintain 

and/or recommend proper levels of insulation and sealing in the area of ldss; and that they failed 

to supply or recommend adequate heating levels in the premises. (Complaint, 15.) The second 

cause of action, for breach of contract, alleges that "defendant" and plaintiffs subrogor entered 

into a contract whereby defendant was obligated to maintain, inspect, repair, and protect 

plaintiffs insured's property from freezing conditions. (u, 11 18.) 

Kaback moves for summary judgment dismissing both causes of action on the ground that 

they are barred by the statute of limitations. Kaback argues that the action is governed by CPLR 

214(4), the three year limitations period for property damage, that the cause of action accrued 

when the HVAC system was installed in 2000, and that the action is time-barred because it was 

not commenced until 2005. Plaintiff argues that the action is governed by CPLR 213(2), the six 

year statute of limitations for breach of contract. 

As Kaback correctly argues, a claim arising out of defective construction accrues on the 

date of completion of the construction. (City School Dist. of City of Newburgh v Hugh Stubbins 
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& Assocs., 85 NY2d 535 [1995].) However, as noted above, it is undisputed that plaintiff‘s 

subrogor, Posner, was not a party to the contract between the prior tenant and Kaback for 

tenant or that Posner was an intended third-party beneficiary of that contract. Posner’s claim in 

this action therefore is not maintainable to the extent that it is based on Kaback’s alleged breach 

the contract for installation of the system. (& IMS Enms.-Architects. P.C. v State of New York, 

51 AD3d 1355 [3d Dept 20081, lv denied 11 NY3d 706.) 

Where liability does not arise out of a contractual relationship, the plaintiff, “as a 

stranger” to the contract, is “able to bring suit in negligence alone.” (City School Dist. Q f  Citv of 

Newburgh, 85 NY2d at 538.) The statute of limitations for injury to property based on 

negligence is three years. (See CPLR 214[4].) “The cause of action accrues when the damage 

[is] apparent.”’ (Russell v Dunbar, 40 AD3d 952, 953 [2d Dept 20071 [internal quotation marks 

and citations omitted].) Here, the flooding incident occurred in 2004 and the action was 

commenced in 2005, within the three year statute of limitations. Plaintiff‘s negligence cause of 

action is accordingly timely. 

Plaintiff also raises a triable issue of fact as to whether Posner entered into its own 

coiitract with Kaback for maintenance, as opposed to installation, of the system. Posner’s 

facilities manager, Jose Infante, testified that Fosner had a contract for maintenance with PJ 

Mechanical but switched back to Kaback for maintenance “because they were the original 

installers so they knew the system better than anybody. . . .” (Infante Dep. at 8.) 

gave details as to his contacts with Kaback. (u at 32-34.) Kaback’s project superintendent, 

Steven Weisberg, acknowledged that Kaback made service visits to Posner’s space in December 

Infante also 
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2002, within the six year period before commencement of this action. (see Weisberg Dep. at 

28.) While Weisberg also testified that Kaback did not appear to have entered into a service 
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for trial as to whether an oral maintenance contract was made. Contrary to Kaback's contention, 

the statute of frauds would not bar enforcement of the alleged maintenance contract, as the 

contract could have been performed within one year. 

Third-party defendant Cool Wind moves for summary judgment dismissing the third- 

party complaint and cross-cIaims against it. It is undisputed that Cool Wind was the 

subcontractor hired by Kaback to install and seal the duct work and louver associated with the 

HVAC system that was installed in the space by Posner's predecessor tenant. Plaintiff alleges 

that the sprinkler pipe froze in part because the duct work on the HVAC lacked sufficient 

insulation, permitting cold area to cause the nearby sprinkler system to freeze. (See P. 's 3 IO 1 [d] 

Exchange for Engineer [Kaback Aff. In Opp.to Cool Wind Motion, Ex. B].) In moving for 

summary judgment, Cool Wind asserts that its work was approved and paid for. Clearly, 

however, that fact is insufficient to demonstrate that Cool Wind is not subject to liability. Nor 

does Cool Wind produce an expert affidavit or other evidence to make a prima facie showing 

that its work was not a contributing cause of the accident. The branch of Cool Wind's motion to 

dismiss the complaint must accordingly be denied. The branch of its motion for dismissal of the 

cross-claims is also denied, as Cool Wind fails to specify the bases for such dismissal. 

Finally, the Broad Street defendants move for summary judgment dismissing the cross- 

claims against them. Third-party defendants assert cross-claims that allege, among other things, 

that they are entitled to contribution or common-law indemnification if Broad Street's negligence 
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was a cause or the sole cause of the freezing of the sprinkler pipe. (&e Answer of PI 

Mechanical, Ex. C to Broad Street's Motion.) Ln moving for summary judgment, the Broad 
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to Posner's space on the weekend when the incident occurred, and that they therefore cannot be 

held liable for the freezing of the sprinkler pipe. Defendants fail, however, to demonstrate that 

there is no basis for liability to third-party defendants as a matter of law. It is undisputed that the 

sprinkler pipe was part of a building-wide system under defendants' ownership or control, and 

that defendants had a duty, imposed not merely by the lease but by operation of law, to maintain 

the sprinkler system in reasonably safe condition and to protect it from freezing. (See Duane 

Reade v SL Green Operating Partnership, 30 AD3d 189 [lst Dept 20061.) As the Broad Street 

defendants do not demonstrate as a matter of law that lack of heat in the building was not a 

contributing cause of the incident, dismissal of the contribution and common-law 

indemnification claims must be denied. Their motion, to the extent it seeks dismissal of other 

cross-claims, is also denied, as defendants do not specify grounds for dismissal of the other 

cross-claims. 

It is accordingly hereby ORDERED that the motion of defendanuthird-party plaintiff 

Kaback Enterprises for summary judgment dismissing the complaint against it is denied; and is 

further 

ORDERED that the motion of third-party defendant Cool Wind Ventilation Corp. for 

summary judgment dismissing the third-party complaint and cross-claims against it is denied; 

and it is further 

ORDERED that the motion of defendants 30 Broad Street Associates L.L.C. and Murray 
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Hill Properties L.L.C. for summary judgment dismissing the cross-claims against them is denied. 

This constitutes the decision and order of the court. 
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