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"L' .. 

111 [ l is  commercial Iandlord/tenanl action, t&@ ~ & ~ & y & s  niove to dismiss a 

podion of the complaint (motion sequence number 001). For the lollowing reasons, this motion 

is granted. 

BACKGROUND 

PlaintXi' WBM 295 Madison Owner, L.L.C. (WBM) i s  a forcign limited liability 

corporation that is licensed to do business in New York, and is the current owner of a building 

located at 295 Madison Avenue (the building) in the County, City and Slale oi'New York. See 

Ross Affirmation in Opposition, Exhibit A (cornplaint), 17 1 , 10. Individual defendants Eric 

Leviiie (Lcvinc) and Jeffrey Sonnenblurn (Sonnenblum) are both Ncw York residents and arc, 

respectively, the vice-prcsidcnt and president of bulh corporate dcfcndants E.J. Associates, lnc. 

(E.J., Inc) and E.J. Associatcs of Ncw York, Inc. (E.J. of NY). Id., 1111 2, 5-8. The fornicr, E.J., 

Inc., was evidently dissolved hy ordcr of the New York Secretary of State on Septeinbcr 25, 

199 I .  Id., 3; Exhibit B. 

E.I. of N Y  (as tenant) eiitcrcd into scveral leasehold agrccnients with WBM's 

predecessor-iii-interesl (as landlord) to occupy commercial space in the buildiiig. The first of 

these was a leasc that rail from August 1 ,  1995 through duly 3 1 ,  2000 (the firs1 leasc). fd.; 
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Exhibit C. ?‘he next agreement was an extension of the first lease’s tenn horn August 1,2000 

through July 3 1 ,  2005 (the first lease extension). Id.;  Exhibit D. The ncxt agreement, dated 

lanuary of 2006, was a modiiication of the first lease that permitted “[E.J., Inc.], as successor-in- 

interest to [E.J. of NY]” to occupy additioiial premises in the building, and obligated both it and 

the landlord to perform certain renovation work (the first lease modification). fd.; Exhibit E. 

The final agrccmcnt, dated March 01‘2006, was a new leasc bctween the formcr landlord and 

L J . ,  Inc. that ran for a seven year tcrni (the second lease). Id.; Exhibit F. The second lease was 

signed on behalf of the tcnant by “Eric Levine, VP, Operations, E.J. Associates.” Id. The 

pcrsonal guaranty provision that appeared below the signature lines was crossed out. Id. WBM 

therealler purchased the building i n  July of 2007. I d ;  Exhibit A, 7 10. Subxcqucntly, defcndants 

surrendered possession of their coinmcrcial space and vacated the building on Jariuary 7, 2009. 

Id., 19. 

WBM commenced this action on February 13, 2009, by serving a suinnioiis and 

coniplaint that sets forth causes of action fur: 1) breach of the leasc (against E.J., Inc.); 2) breach 

oftlie lease (against E.J., olNY); 3) liquidated damages (against E.J., Jnc. And E.J. ofNY); and 

4) breach of the lease and liquidated damages (againsl Levine and Sonnenbluni). Id.; Exhibit A. 

Prior lo serving an answer, Levine and JeKrey Sonncnblum now movc to dismiss the lourth 

cause of action (motion sequence number 00 1) .  

DISCIJSSION 

When cvaluatitig a defendant’s niotion to dismiss, pursuant to CPIX 321 1 (a), the test 

‘“is not whether the plaintiff has artfully drafted the coiuplaint but  whether, deeming the 

complaint to allege whatever can be reasonably jmplicd from its stalemeiits, a cause o l  action can 

be sustained’.” Jones Lung Wootton IJSA v LcBoci!i Lmnb, G‘recnc & MmRatl, 243 AD2d 168, 

176 (1 Ikp t  I 998), gziofincy S‘/cndig, h~’. v Thorn Rock Kcal@ f o., 163 AJ32d 46, 48 (1 st Dcpt 
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1990). To this end, the court must accept all of [he facts allegcd in the complaint as true, and 

detciinine whcther thcy fit within any “cognizable lcgal theory.” ,%e P.R. Arnirv Indzi.~., lnnc. 

Retirement Trust v Brown, Hciysnzun, Mills/ein, bblrkr i$ StS‘leiner, L. L J ’ . ,  96 NY2d 300, 303 

(200 1 ) .  Howevcr, wherc the documentary cvidence submitted flatly contradicts the plaintifi’s 

factual claims, the cntitlement to the prcsiiriiptiori o l  truth and the favorable infcrcrices are both 

rebutted. S w t f  v Hell iillrrizfic C’orp , 282 AD2d 180, 1 83 (1 st  Dept 2001) ujfd as mod Goshen v 

Midud J,!fi Insurance C’o. qf N. I:, 98 NY2d 3 I4 (2002), cifing [Jllniarin v Nornia Kurmli, Inc , 

207 AD2d 691, 692 ( 1  ’‘ Dept 1994). The Court of Appeals has held that a “C:PJ2R 321 1 (a) (1)  

motion to dismiss on tlie ground that the action is haired by documentary evidence, * * * may be 

appropriately granted only where the documentary evidencc utterly refutes plaintiff‘s factual 

allegations, conclusively establishing a defense as a matter of law.” C;o.shm v hfutual Lifi? Ins. 

c‘o. ofNew York, 98 NY2d a1 326, quoting Leon v Mcxrtinez, 84 NY2d 83, 88 (1994). Here, the 

documentary evidencc clearly supports defendants’ allcgatioiis and refutes WBM’s claims. 

The fourth cause of action in the complaint stales that: 

Levine and Sonnenbluin are liable to WHM for the rcnt and additional rent ... and 
the liquidated damages ... pursuant to the second lease, becausc [E.J., Inc.] was 
dissolved when tliose obligations were incurred, and said obligations were not 
incurred for the purpose of winding up [E.J., 1nc.J. 

Sue Ross A f h m t i o n  in Opposition, Exhibit A (complaint), 7 34. lkfcndants note that ncither 

1,evine nor Sonnenbluin executed a per-sonal guiiranty lor E.]. of NY’s obligations under the 

xccond lease, and Ihal, indccd, the guaranty paragraph of that lease was crossed out. See Notice 

of Motion, Lawler Affirmation, 1 20. Defendants further note that Lcvine signed [he second 

lcasc as “Eric Lcvine, VP, Operations, E.J. Associales,” and that Sormenbluni did riot sign the 

sccoiid lease at all. Id., 7 19. Finally, defendants argue that tlic variance in the second lcase in 

the tenant’s corporate nanic - i.e., E.J., lnc. h5tead of EA. of NY - is imrnatcrial and a mere 
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typographical error. Id., 77 2 1-22. They further assert that Levine “executed the [second] lease 

with tlie intent, as an agent of [E.J. of NY], to bind [E.J. of NY],” and annex, as supporting 

evidence, copies of rent checks made out by E.J. ol‘NY to tlie landlord that date from 2000 to 

2008. Id,;  Levine Affidavit, 7 8; Exhihit 2. WBM responds that “Levine and Sonncnblum acted 

on behall of-a non-existent corporation,” and “are personally liable for the obligations ol‘ the rion- 

existent corporation.” See Koss Affirmation in Opposition, ‘I[ 8. 1,cvine aiid Sonnenblum reply 

that “there was no fraud, ... no deliberate attenipt to deceive ... [and no] intent to exccutc the 

[second] lease on behalf 01 a dissolved corporation,” and assert that “plainti1f knew that the 

[second] lease was executed on behalf of [E.J. of NY] and accepted each and cvcry rent payment 

from [E.J. of NY for nearly 19 years].” S‘w r)cfcnclants’ Reply Memorandum, at 5-6. After 

careful considcration, defendants’ arguineiits are pcrsuasive and warrant the dismissal of this 

case as against the individual defendants. 

The docunicntary evidence before the court establislics the following: 1) that E.J., Inc. 

was dissolved on September 25, 1991 ; 2) that neither Ixviiic nor Sonnenbluiii signed a personal 

guaranty with respect to the second lease; 3) that thc tenant 011 the first lease aiid the first lease 

cxtcnsion was lisled as “E.J. o fNY,”  while the tenant on tlic first lease modif-ication and the 

second lease was listed as “t’.J., Jnc.;” 4) that Sonnenbl~ini signcd the former two docments  as 

“President, E.J. oL‘NY ,” while Levine signed the latter two docuiiieiits as “VP, Operatioils, E.J. 

Associates;” 5 )  thal all of tlic lease agreements were drafted by cithcr WI3M o r  its predecessor- 

in-interest; and 6) that all of the tcnant’s rent for the coniniercial space in the building was paid 

by “E.J. ol’NY.” The foregoing discloses that the partics may have irrcgularly intcrchangcd the 

mines “E. J. of NY” and “E.J., Iiic.” ori documents, but that the day-to-day relations bctwccn 

them always involved WBM and I - 2 .  of NY. This, coupled wilh Levine’s admission that E.J., 

Inc. was dissolved in  1991, and his statement that he intended to bind E.S. of NY on the second 
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lease, leads the court to conclude that the foregoing irregularity in corporate name usage should 

be construed against the second lease's draftsman (ix., WBM) and that said irregularity should 

be treated as a merc, immaterial typographical error. As such, it is insufficicnt to sustain WBM's 

fourth cause of action. See c.g. M ' I  Cupi[ul aiid Lcnsing, a Div. of.U,SI Crcdiit Gorp. Y CYiertuck, 

172 A132d 235 (1 '' Depl I 99 I ). Instead of pursuing claims against a corporation that it knows to 

be dissolved, and against that dcfuiict corporation's fonmr oflicers on an attenuated theory of 

personal liability, WRM should press them against E.J. of NY, the party thal defendants havc 

admilted both still exists, and is a signatory lo [he leasc in question. Accordingly, defendants' 

motion is granted in accordance with the foregoing. 

DEC I S I 0 N 

ACC'ORDNGLY, for the foregoing reasons it is hereby 

ORUEIIEI) that the motion, pursuant to CI'LR 32 1 1,  of dcfciidaiits Eric J2evine and 

Jeffrey Sonnenblum is granted and the fourth cause ol'action in  the complaint is dismissed as 

against these defendants; and it is further 

ORDERED that defendants arc directed to serve an answer to thc coniplaint within 20 

days afier service o f a  copy of this order with notice of entry. 

Dated: Ncw York, New York 

c- 
H on, Doris Ling-C o h an, J . S . C . 
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