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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PART 7 

MOTION CAL. NO. 
- 

The following papers, numbered 1 to were read on this motion to/for ~ ~ L W ~ L V ~  I i d 4  & 
PAPERS YIJrvlB ERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits .&-x 
Answering Affidavlts - Exhibits 

Replying Affidavits - Ey,b/(r A- d 

Cross-Motion: Yes Y No 

C 

Upon the foregoing papers, it IS ordered that this motion “is determined In accordance with 
annmcd mernorandurrr docision and order,” 

F I  

Check one: FINAL DISPOSITION Y NON-FINAL DISPOSITION 

Check if appropriate: DO NOT POST 
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Index Nee. 102524/08 
P i  ail-itiff, 

D E C I S l U N  A 0 ,DER T 
OCT eo 

- a g a i n s t  - 

D(1 MAKKETINC; AND P U E L I C  KELATIONS 
G R O U P ,  and YVKS G E N T I L ,  

06 
De€endants, co%+ 2009 

. -. 

HON. MICHAEL D. STALLMAN, J.: 

Tn this action, plaintiff alleges that hc: was  s u h j e c t e d  a. tp I 

sexual harassment and was unlawfully terminated by defendants, in 

violation of the New York State Human R i g h t s  Law (Executive Law 5 

296) (State HRL) and the New York City Human Rights L a w  

(Administrative Code of t h e  City of New Ycjrk [Admin. Code] 5 8- 

107) (City H I I L ) .  The complaint also alleges causes of action for 

intentional and negligent ,infl.iction of emotional d i s t r e s s ,  and 

assault. and battery. Defendants now move for summary judymenl. 

dismissing the complaint. 

BACKGROUND 

DeferidanL Y v e s  Genti 1 is t h e  sole s h a r e h o l d e r ,  officer, arid 

direct.or of defendant- DQ Marketing and Public Kelat-ions Corp .  

(DQ) , a business w h i c K  promotes travel arid tourism in t.he 

provi i ice  of Quebec, Canada. It is i indispii tecl  t .hat  plaintiff 

Sunny Hwanq was  e m p l o y e d  by defendants as Sales and Market . i .ng 

Coord ina to r  for 2pproximat.ely two m o n t - h s ,  f r o m  a h o u t  March 1, 

2007, un t . i . 1  his termination on May 2, 200'7. It is a l s o  
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uritlisput.ed t . h a t  b~7t.h IIwariy ar.id Gentil are g a y  mer] .  T h e  pi31 Lies 

cit.hc.rwise s h a r p l y  di:;put.e the mat-er ial fac:t .s  of t.I-iis case. 

In h i s  complaint plaintiff alleges I..hal. c-leferid.ants 

c l i sc r  irniriat.ed against. hi r r i ,  based or1 gender arid s e x u a l  orient.at ion 

(Compl . a in t . ,  91 11) when ” Id3 e f e n d a n t .  Yves Gent-il created i3 

sexually h o s t i l e  erivironment by continually making sexual 

advances towards Plaintiff” (id., ¶ 12), and when he was fired in 

reta1iatior.i f o r  object-irig to the alleged harassment (id., ¶ ¶  13- 

14). ‘I’he complaint alleges five specific incidents as the basis 

for his claim of sexual harassment: First, plaintiff alleqes 

that, d u r i n g  the week of March 12, 2007, he was asked by Geritil 

to buy and assemble a c o a t r a c k  for defendants‘ w o r k p l a c e .  When 

he was unable to complete assembly because he could not fit one 

of the coatrack hooks into a hole in the coatrack s t a n d ,  Gentil 

allegedly intervened, forced the hook into the hole i n  the stand, 

a n d  stated to plaintiff that he “should have experience with 

forcing things into holes” (id., 71 21). The same week, plaintiff 

alleges , Gent il as ked plaintiff Lo accompany h i m  to his apar tment  

for l u n c h ,  and  to install on Gentil’s home computer  a program 

t h a t .  al l .owcd t.he user t.o download shared files, such as music and 

movies. Plainliff a l l e g e s  t h a t -  Gent-il Lheri a s k e d  him if he could 

do w i i  1 o EI d po r ri o g r a pln y , 

(id., ¶ 22) . 

i 11 c 1 ud i n 9 po rn (1 q rap h y f e at LI r i in g As i an boy s 

The cnmpl aint t.hern allcges that t . w c  incidents oc:c:urred 
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d u r i n g  the w e c k  (lf March 2 6 ,  2007, when p1a i r i t . i  ff, Gent-j 1 ,  and  

d e f e n d a n t s ‘  ‘Tour arid T ~ d v e l  Manaqer ,  F l o r c n t i n a  k’ lorcscu  

(E’ lorescu)  , t.ooF: ;‘1 biusiriess tLrip t o  M o n t r e a l  and Quebec C i t y ,  

Canada. O n  t h e  f i r s t  n i g h t  of t h c  t r i p ,  i n  M o n t r c a l ,  p l a i n t i f f  

a l l egc l s  t h a t  C;ent.il demanded t h a t  h e  s t a y  u p  a n d  d r i n k  w i t h  h im,  

nmkir-ig it. c l e a r  t h a t .  G e n t 1 1  w ~ 3 s  “ a g a i n  c:omi rig c)ri t o  P1 a i , r i t i  L E ”  

(id., ¶ 24) . A c o u p l e  o f  n i g h t s  later-, according t o  t.he 

c:ornplaint.,  i n  Quebec  C i t y ,  p l a i n t i f f ,  G e n t i l ,  a n d  F l o r c s c u  w ~ r e  

i n  p l a i n l . i f f ‘ s  h o t e l  room, s h a r i n g  c h o c o l a t e s  l e f t  i n  h i s  room by 

the  hot-el. P l a i n C i f  f a l l e g e s  t h a t  , a f t e r  F l o r e s c u  left t h e  room, 

G e n t i l  lay down or1 o n e  of  t h e  b e d s  i n  t h e  room a n d  t o l d  p l a i n t i f f  

t h a t  h e  was too t i r e d  t o  g o  t o  h i s  own room across  t h e  h a l l .  

P l a i n t i f f  c l a i m s  t h a t  h e  h a d  t o  t e l l  Gentil t o  y o  to h i s  own room 

(.id., ‘I[ 2 4 ) .  The  f i f t h  i n c i d e n t  allegedly o c c u r r e d  a d a y  o r  two 

a f t e r  a b u s i n e s s  everit i n  N e w  Y o r k  C i t y  a t t e n d e d  b y  G e r i t i l  a n d  

p l a i n t i f f .  The c o m p l a i n t  alleges t h a t  p l a i n t i f f  arid Gentil were 

d i s c u s s i n g  a woman who was p r e s e n t .  a t  t h e  e v e n t ,  w i t h  whom G e n t i l  

was no l o n g e r  € r  i . e n d l y ,  wheri G e n t i l ,  a I t e r  s t - a t i  ng “ l e t  m e  show 

y o u ”  how much friendlier t h e  woman used to be,  a1 legedly “ r a n  h i s  

h a n d  u p  P l a i n t i f f ’ s  t h i g h  t o  P l a i n t i f f ’ s  croLc1-i (id., ¶ 2 5 ) .  T h e  

comp1.aint. a d d i t . i o n a l l y  alleges t h a t  G e n t i l  “was c o r n s t a n t l y  t r y i n g  

t o  g e t  P l a i n t i f f  t o  go o v e r  t o  h i s  a p a r t m e n t  a n d  t e l l i n g  

F l a i n t . i f f  t i n w  ‘younq and cut-e’ he was”  ( i c d . ,  ‘II 26,) , a n d  t . h a t ,  i n  

t.he weeks p r - i  01- t o  1hi.s t . c r m i n a t . i o n ,  p l a i n t i f f  i i c r e a s i n q l y  
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rc ! jcc tcd  G c n t i i ‘ s  s c x u a l  a d v a n c e s  (id., ¶ 2’/) . 

At .  h i  :j c I e p o s i t i ~ ) n ,  p l a i n t i f f  e x p l a i n e d ,  w i t h  r e s p e c t  t..o [.he 

f i r s t  . ir i ~ i i l e n l :  -. ’ - i r ivolvir- ig  t.he c o a t r a c k ,  that no  one else W L A S  

p resent ,  a n d  t h a t .  tic: d i d  not s a y  a n y t h i n y  t.o G e r i t i l  01: ar.iyone 

e l s e ;  hc j u s t  “ l a u y h e d  n e r v o u s l y ”  (JIwang Dcp. at .  144-145) . A s  t o  

I: h e  d 1 1 e y ?id commcn t. s a b o u t  do wri  1 o a d i  ny pori  i o y  Y ap h y , 

t c s t . i f i e d  t h a t  1 - i ~  o n e  e l s e  was p re sen t .  d u r i n q  t h a t  i n c i d e n t ,  a n d  

t h a t  he  s a i d  n o t h i r i g  and “ l a u g h e d  i t  o f f ”  (id. a t  1 6 2 - 1 6 3 ) .  

P l a i r i t i  ff f u r t h e r  t e s t i f i e d  t h a t  he b e l i e v e d  G e r i t i l  w a s  coming on  

t o  h i m  d u r i n g  t h e  b u s i n e s s  t r i p  t o  Montreal b e c a u s e  a f t e r -  G e n t i l  

t .old hi.m t h a t  h e  h a d  t o  s t a y  up  a n d  d r i n k  w i t h  h im a t  t h e i r  

h o t e l ,  G e n t i l  t a l k e d  a b o u t  when he w a s  y o u n g e r  a n d  “ h a d  a [ s i c ]  

o l d e r  guy t h a t  they were f r i e n d s  b u t  t h a t  t h e y  wou ld  do t h i n g s ”  

(id. a t  180-181) - ,No one else was p r e s e n t  d u r i n g  t h i s  

c o n v e r s a t i o n  (id. aL 180). P l a i n t i f f  t h e n  t e s t i f i e d  t h a t ,  a 

c o u p l e  of  n i g h t s  l a t e r ,  d u r i n g  t h a t  same b u s i n e s s  t r i p ,  a t  a 

hotel i n  Q u e b e c  C i t y ,  h e  and G e n t i l  a n d  E ’ l o r e s c u  m e t  i n  h i s  room 

t o  s h a r e  t h e  “we1c:orne b a s k e t s ”  e a c h  had r e c e i v e d  f r o m  t h e  h o t e l  

(id. a t  184-385). A f t e r  a b o u t  1 5  o r  2 0  m i n u t e s ,  w h i l e  p l a i n t i f f  

was i n  the b a t h r o o m ,  E ’ i o r e s c u  l e f t  t.o go t o  h e r  own room, a n d  

w h e n  p l a i n t i f €  came out. o f  t h e  b a t h r o o m ,  GenLil was l y i n g  o n  a 

bcd,  and L o l d  p l a i n t - i f f  that h e  was t o o  t i r e d  t o  go t.o his own 

room arid would have  to spend t h e  n igh t .  in p l a i  n t . i  ff’ s r-oom (id. 

a t  1 t ; j G )  . P1 a i . n t . i f f  t . e s t i f i e d  t -ha t .  he r e p e a t . e d 1 y  told G ? n t . i l  t o  

p 1 a. i n  t: i f f 
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I e a v e  t h e  room, dnc:i C;ent.il l e f t .  a r i q r i l y ,  sayi rig t h a t  h c  had 1.c 

c a l l  h i s  boyfriend (id. at .  1 8 7 )  . Accordi r i g  t o  p l a i n t i  f f, he 

spokr.. t o  F1ore:;c:u ahout t h i s  i n c i d e n t ,  and s h e  was syrnpathe1.i c: 

and “kncw t . h a t  he was makiriy a d v a ~ n c e s ”  (id. ;it 1 8 7 ,  1 8 9 )  . 

P l a i  r i t . i L L  t h e n  t e s t ;  fled t h a t  t he  l a s t  i n c i  deri(. c - )ccur red  i n  A p r i l  

2 0 0 7  .in d e f ~ e n d a n t s ’  o f r i c e ,  a dt ly  or t w o  a f t -e r -  a n e t w o r k i n g  e v e n t  

o r g a n i z e d  hy I3Q M a r k e t i n g  i n  N e w  York C i t - y  (id. a t  193-194, 

1 9 5 ) .  P l a i n l - i f T  s t a t e d  that :  G e n t . i l  r u b b e d  h i s  t . h i g h ,  t h a t  h c  

t o l d  him t o  s t -op ,  a n d  t h a t  h e  s a i d  t h i s  i n  f r o n t  of F l - o r e s c u  (id. 

1 9 5 - 1 9 6 )  . P l . a i n t i f f  L e s t i f i e d  t h a t  t . h e  h a r a s s m e n t  was c o n s t a n t ,  

a n d  h e  was sure t.here were o t h e r  i n c i d e n t - s ,  a l t h o u g h  h e  could n o t  

recall a n y  o t h e r s  (id. a t  204-205, 206-207). 

The d e p o s i t i o n  t e s t i m o n y  of  G e n t i l  d i r e c t l y  c o n t r a d i c L s  

p l a i n t i f f ’ s  t e s t i m o n y .  H e  t e s t i f i e d  t h a t  t h e r e  was n o  i n c i d e n t  

i n v o l v i n g  t h e  c o a t r a c k ,  a n d  d e n i e d  m a k i n g  any  comments  t.o 

p l a i n t i f f  r e f e r r i . n g  t o  t h e  c o a t r a c k  ( G e n t i l  Dep. a t  6 0 - 6 1 ) .  I n  

his a f f i d a v i t  i n  s u p p o r t ,  h e  s t a t e s  t h a t  he  h o u g h t  a n d  a s s e m h l e d  

t h e  c o a t - r a c k  h i m s e l f ,  a n d  n e v e r  a s k e d  p 1 . a i n t i f f  t o  b u y  or 

a s s c m h l e  i t  ( G e n t - i l  A f f . ,  ¶ ¶  2 7 - 2 8 ) .  Gentil a c k n o w l e d q c d  t h a t  

p l a i n t - i i f f  helped h i m  i n s t a l . 1  a c o m p u t e r  p r o g r a m  a t  h i s  a p a r t m e n t ,  

but t e s t i f i e d  that it o c c u r r e d  one d a y  a f t e r  work, when p l a i n t i f f  

c a l l e c l  G e n t - i l  I.0 a s k  h1.m if h e  w a n t e d  t o  j o i n  p l a i n t - i f f  f o r  

b u i - g e r s  a t  S h a k e  S h a c k  i n  Mad i son  S q u a r e  P a r k  ( G e n t i l  Dep. at. 61- 

6 % )  . C;ent.il t e s t i f i e d  t h a t  he t -o l t i  p l a i n t i f f  that. he could n o t  
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j o i n  h i r n  i r i  the p a r k ,  h u t  i n v i t - e d  him t o  h r i n q  t.he b u r g e r s  t o  h i s  

a p a r t m e n t ,  wh ich  was nearby ( i d .  at 6 1 - G Z )  . Af t.er p l a i n t i f f  came 

t o  G e n t i  1 . ’ ~  home, and t h e y  started eaCir ig  t .he  hurqers ,  G e r i t i l ’ s  

b o y f r i c n d ,  P a u l ,  .arrived ( i d .  at 66-67) . G e n t i l  askcd p l a i  n t . i . f f  

t o  down1  o d d  ;i i-.ompu I:er p r o q r a m  and  s t i ( - ) w  Paul how t o  u s e  i t  ( id. 

a t  7 1 - 7 3 )  . G c n t i l  testi fi .ed t h a t  h c  n e v e r  d i  .cjc:ussed d o w n l o a d i n g  

p o r n o g r a p h y  w i  till p l a i n t i f f  , and  h a s  n e v e r  d o w n l o a d e d  pornography 

( i d .  at. 74). D e f e n d a n t s  also s u b m j t  a n  a f f i d a v i t  f r o m  Paul  S h i o ,  

G e n t i l ’  s d o m e s t - i c  p a r t n e r ,  who c o r r o b o r a t e s  G e n t i l ’  s v e r s i o n  o f  

this e v e n L .  

With  r e spec t  t o  t h e  a l l e g a t i o n s  a b o u t  e v e r i t s  during t h e  

b u s i n e s s  t r i p  to C a n a d a ,  Gent j .1  t e s t i f i e d  t h a t  h e  a n d  p l a i n t i f f  

h a d  d i n n e r  and d r i . n k s  o n e  e v e n i n g  a t  t -he i r  h o t e l ,  t h a t  t h e y  were 

t h e r e  a b o u t  a n  h o u r  a n d  a h a l f ,  a n d  t h a t  h e  d i d  n o t  p r e s s u r e  

p l a i n t i f f  t o  s t a y  o u t  l o n q e r  (id. a t  8 0 - 8 2 ) .  H e  a l s o  t e s t i f i - e d  

t h a t  h e  was n e v e r  alone in p l a i n t i f f ‘ s  h o t e l  room w i t h  him,  t h a t  

h e  was i n  t h e  room w i t h  plaintiff a n d  E ’ l o r e s c u ,  s h a r j n g  t h e i r  

welcome t r e a t . s  f r o m  t h e  hotel, f -or  a b o u t  1 5  o r  2 0  m i n u t e s ,  a n d  

that h e  l e f t  t h e  room when F l o r e s c u  d i d  (id. at .  90-92). H e  

d e n i e d  that. h e  ever t o u c h e d  p l a i n t i f f ,  e x c e p t  to s h a k e  h i s  hand  

(id. a t  101), a n d  n e v e r  made a n y  comrncnts t .o p l a i n t i - f f  about- his 

1 c.?c,ks ( i d .  ) . 

Defei1dant .s  a1.so submitted a f f i d a v i t s  from Florescu,  a n d  

; inot.her e m p l o y e e ,  J u l i a  1 ,evi  . F l o r ~ i s c u  s t a t e s  t h a t  she inever 
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h e a r d  Ger i t i l  t . a l k  I.o p l a i n t . i f f  o r  a n y  e m p l o y e e  i n  a s e x i i a l  

mariner-, and rievcr heard h i m  m a k e  a n y  cornrneints aboiil .  plaintiff’s 

l o o k s  ( F l o r c s c i u  Atf. , yI‘?[ G R ,  1 2 - 1 3 )  . L c v i  a 1 . s ~  at.t.est:-; t h a l .  she 

never saw i:;eni. i 1 sexually h a r a s s  anyone, o r  m a k e  i . n a p p r o p r i a t E  

sexudl remarks or j o k e s  ( L e v i  Aff. , YY 16-18). 

D I SC U S S I ON 

The :;taritlards for surruriary judymcnt a r e  we1 1 se t t - l ed .  The movant  

m u s t .  t e n d e r  e v i d e n c e ,  b y  proof i n  a d m i s s i b l c :  f o r m ,  t o  e s t - a b l i s h  

t h e  c a u s e  of action “ s u f f i c i e n t l y  t o  warr -an t .  the c o u r t  a s  3. 

matt-err o f  l a w  i n  d i r e c t i n g  j u d g m e n t . ”  CE‘LR 3212 ( b ) ;  Zuukerman v 

city of N e w  York, 4 9  NY2d 5 5 7 ,  5 6 2  ( 1 9 8 0 ) .  “ F a i l u r e  t o  make s u c h  

showing  r e q u i r e s  denial of  t h e  motion, regardless OE t h e  

s u f f i c i e n c y  of  t h e  o p p o s i n g  p a p e r s . ”  W i n e g r a d  v N e w  York  U n i v .  

Med. Ctr., 64 N Y 2 d  851, 853 ( 1 9 8 5 )  * Once s u c h  s h o w i n g  h a s  b e e n  

made, t o  dctcat summary j u d g m e n t  t h e  o p p o s i n g  p a r t y  m u s t  

“ e s t a b l i s h  t h e  e x i s t e n c e  of  m a t e r i a l  i s s u e s  o f  f a c t  w h i c h  r e q u i r e  

a t r i a l  of Lhe action.” A l v a r e z  v Prospect Hnsp . ,  6 8  N Y 2 d  320 ,  

324 ( 1 9 8 6 )  , citinq Z u c k e m a r i ,  49 NY2d a t  562. W h i l e  “mere 

conclusions , e x p ~ : e s s i o n s  of h o p e  or u n s u b s t a n t i a t e d  a l l c q a t i o n s  

OL assertions a r e  i n s u f f i c i e n t ”  to r a i s e  a m a t e r i a l  q u e s t . i o n  of 

f a c t  ( Z u c k e r r i 1 ~ 2 n ,  4 9  N Y 2 d  a t  5 6 2 )  ( i n t . e r i a 1 .  c i t a t - i o n s  c i m j t . t . e c l )  , the 

evidence must. hc! v i e w e d  i n  a l i g h t  mos t  favorable t o  the 

nonmoving  p a r t y .  Brarihani  v T,oews i 3 r p h e u i n  i l i ~ ~ t ? i I i a s ,  I n c .  , 8 N Y 3 d  

931, 5132 (200’7) . The motion must. be d e n i e d  if t h e r e  i s  any  doubt  

-7- 

[* 8]



as to the exist.eric:e of a triable i s s u e  of fact, or where t.he 

issue is “ a r g u a G l e .  “ S i l l m a n  v Twenlieth C‘entur-y-Eo::’ F i l m  (7uq:). , 

3 NY7d 395, 404 ( 1  957) ( i n t e r n a l  citations (.jni.it:l:e(:i) ; Rotuba 

E..:t:r-iider:;, I n c .  v Ceppos, 46 NY2d 223, 231 (1978) . The k e y  to 

siimmary judgment r e . s o l u t i  on i s “ ‘issue-finding, r a t h e r  t - t i t l r i  

issu~~-determination . . . . 1 I 1  Sj I I r r i a r i ,  3 NY2d at 404 (internal 

citation omiI:I:ed) . 

STATE AND C I T Y  HKL SEXURT, HARASSMENT CLAIMS 

At the outset, t h e  branch of t h e  motion which seeks 

dismissal on the basis that defendants do not meet the definition 

of “employer” under the S t a t e  or City HRL, is denied. Both  the 

State a n d  C i . t y  H R L  exclude from liability employers wik.h fewer 

than f o u r  employees. See Executive Law 5 292 (5); A d m i n .  Code 5 

8-102 (5). Although defendants acknowledge that, at the time 

that plaintiff was hired, they employed f o u r  p e r s o n s ,  including 

one part-time employee, they a r g u e ,  relying on DeStefano v 

K o p e I ~ n a n  (265 AD2d 446 [ 2 d  Dept 1999]), that. the law does not 

app1.y t o  t-hem because they did not have f o u r  employees during the 

erit.ire time that thc a1.1.eged harassment occurred. Defendants’ 

reliance on D e S t e f - a n o  is misplaced. In U e S t e f a n o ,  the c o u r t  

f o u n d  that. a n  employer- was not cove red  by the Stat-e HRL, because 

“ [a J t. no time d c i r i i i q  the peri od in w h i c h  t h e  alleged harassinq 

behavior ot:c:ur-red did t h e  defendant empl-oy f o u r  or more persons” 

(26.5 AD2c-I at. 446) . Here, defendant.s, hy thcir own admissj.i:>n, h a d  
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f o u r  e m p l o y e e s  f o r  a t .  l e a s t  ,some of t h e  i..ime t h a t  t h e  a1 lecjed 

h a  r 2 s smerit. occ‘u r red . 

I: (:) r i  t e r 1 t. i I) r i , 

p a y r o l  3. i n  bnt.1-I Marr:h and A p r i l  2 0 0 7 ,  t he  e n t i r e  p e r i o d  during 

which  p l a i n t i f f  w a s  erriployed ( s m  E’ayrol.1 J c ) u r r i d l s ,  Ex. C t o  

Newhurgh A f f .  i n  S u p p o r t )  . 

M o  r . e  o v e r , 

I> a I 1. - t. i n i e  emp I. o y e F: iJu 1 i a Le v i d pp e a re ci o 1-1 d e  f e r I dd 1-1 i. s ’ 

cont .  r a r y t. c) de f e ndan  t s ’ 

E a s e d  on  tilie i r i c i d e n t s  a1 1 eyed i n  the c o m p l a i n t ,  p l  a i r i t i f f  

c l a i m s  t . t iat  he was s u b j e c t e d  t o  both h o s t i l e  work e n v i r o n m e n t  arid 

q u i d  p r o  quo sc :xua l  h a r a s s m e n t ,  a n d  was t e r m j n a t e d  i n  r e t a l i a t - i o n  

for c o m p l a i n i n g  a b o u t  t h e  a l l e g e d  h a r a s s m e n t .  D e f e n d a n t s  move 

f o r  summary j u d g m e n t  d i s m i s s i n g  t h e  c o m p l a i n t  o n  t h e  g r o u n d s  t h a t  

p l a i n t i f - f  c a n n o t  m a k e  a p r i m a  f a c i e  s h o w i n g  of d i s c r i m i n a t - i o n ,  

arid c a n n o t  r e b u t  d e f e n d a n t s ’  l e g i t i m a t e ,  n o n - d i s c r i m i n a t - o r y  

r e a s o n s  f o r  t e r m i n a t i n g  p l a i n t i f f ‘ s  employmen t .  

T h e  s t a n d a r d s  f o r  d e t e r m i n i n g  claims of  s e x u a l  h a r a s s m e n t  

b r o u g h t  u n d e r  t h e  S t a t e  HRL a r e  t h e  same a s  u n d e r  T i t l e  V1I of 

the C i v i l  R i g h t s  Act of 1 9 6 4  ( 4 2  USC 5 2000e-2  [ a ]  [l]) (Title 

V I I ) ,  T o  p r e v a i l  on a c l a i m  o f  h o s t i l e  work envir:-orirrierit, a 

p l a i n t i f f  m u s t  show t h a t  the “ w o r k p l a c e  i s  p e r m e a t e d  w i t h  

‘ d i s c r i r r i i  r i a t o r y  i n t i m i d a t i o n ,  r i d i c u l e ,  a n d  i n su l t ,  ’ t h a t  i s  

‘ s u f f i r j  ent.1 y severe o r  p e r v a s i v e  t o  a l t e r  t . he  c o n d i  t i  nns of the 

vi ctirri’s e r n p l  o y m e n t  a n d  c r e a t e  a n  a b u s i v e  w o r k j . n g  envi ronmen t ’  . ” 

H a r r i s  v F o r k 1 i f i :  :;ys., Iiic.,  51.0 IJ.$ 17, 21 (1993) , q u o t i n g  

Meritor Sav .  R a n k  v V i n s o i i ,  477 IJS 57, 65, 67 (1986). G e n e r a l l y ,  

-9- 
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(Lo b e  actionable, “ [ t ]  h e  i n c : i d e n t s  [oI h a r a s s m e n t ]  mus t  hc! 

repea k e d  arid c : n r n t j  n u o u s ;  i s o l a t e d  act.3 or O C C ~ S  i o n a l  e p i s o d e s  

will rioi. merit-. re1 iei.“ K o t c h e r -  v R o s a  h :5’uZl i v a r j  Applidncc! 

Ctr., 957 F2tl .59, 62 ( 2 d  C i r  1 9 9 2 ) ;  see C l a r - k  Tour1I.y S ( : . h o o l  , ! l i s t .  

v BrccCI‘cn, 532 U S  268 (2001.)  ; C r u z  v Conch S tores ,  Inc. , 20:? F3d 

560, 5 7 0  (2d C i r  2 0 0 0 ) .  On ly  i f  t .he  alleged c o n d u c t  i s  

e x t r a o r d i r - i a r i l y  s e v e r e “  w i l l  a s i n g l e  i n c i d e n t  o f  IiarassrnenL \ \  

c r e a t e  ;i h o s t i l e  e n v i r o n m e n t .  See C r u z ,  2 0 2  F3d at. 570; Tonfka v 

Seller C o r p . ,  66 F3d 1 2 9 5 ,  1 3 0 5  ( 2 d  C i r  1995) ( a  s i r i y l e  i n c i d e r i t  

of s e x u a l  assault c a n  c r e a t e  a hostile w o r k  e r i v i r o n m e n t ) .  

F u r t h e r ,  a. h o s t i l e  work e n v i r o n m e n t  c l - a i m  r e q u i r e s  p r o o f  

t h a , t  t h e  a l l e g e d  m i s c o n d u c t  was b o t h  “ o b j e c t i v e 1 . y  and  

s u b j e c t i v e l y  o f f e n s i v e ,  such t h a t  a r e a s o n a b l e  p e r s o n  w o u l d  f i n d  

t h e  c o n d u c t  h o s t i l e  o r  a b u s i v e ,  a n d  s u c h  t h a t  t h e  p l a i n t i f f  d i d ,  

in f a c t ,  p e r c e i v e  it. be so.” M a t t e r  of S t a t e  Div. of Human 

K i q h t s  v S t o u t e ,  36 AD3d 25‘7, 263  ( 2 d  Dept  2007), c i t i n g  O r i c a l e  v 

Sundowner O f f s h o r e  S e r v s . ,  Tnc., 523 US 75, 81 (1998); see 

H a r r i s ,  510 IJS at 21.. “[Wlhether a n  e n v i r o n m e n t  i s  ‘ h o s t i l e ’  o r  

‘ a b u s i v e ’  c a n  be d e t e r m i n e d  o r i ly  b y  l o o k i n g  a t  a l l  t h e  

c i r c u m s t a n c e s .  These mtly i n c l u d e  t.he f r e q u e n c y  o f  t h e  

d i s c r i . m i n a t o r y  c o n d u c t . ;  i t .s  s e v e r i t - y ;  whether i t  i s  physically 

t h r e a t e n i n g  c ) r  h u r n i  l i a t i n y ,  or a m e r e  o f f e n s i v e  u t t c r a n c c ;  a n d  

w h e t h e r  i t  u n r e a s o n a b l y  i n t e r f e r e s  w i t h  an  crnployee’ s w o r k  

p e r f o r m a n c e .  I‘ H a r - r i s ,  !)lo US a t  2 3 .  

- 1  0- 
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111 view of the above st.andards, the court finds that. 

p1aI .n t . i  ff’ .s host.ilc w o r k  environment claim h r o u q h t  u r i d e r -  the 

S t a t e  Hl<L should be dismissed. Even when  v i e w e d  i.n ;i light most. 

fcivorcihle to plaintiff, the evidence f a i . l  s to demor.istrate t h < l t .  

t.he c:oridi.ic:1. c-:ornpI ai ried of was sufficiently SE’VEZE! arid pervasive 

to creaLe ;1ri o h j e c : t i v e l y  a h u s i  ve workinq environment? - See Quinn 

v G‘rrcn T r w  C r e d i t  Gorp., 159 F3d 759 ( 2 d  C i r  1998) (offensive 

comments, pornography, touching breasts wit.11 p a p e r  riot .severe a n d  

pervasive) ; Prince v C a b l e v i s i o n  Sys .  C o r p . ,  2005 WI, :1.060373, 

2005 US D j . s t  L E X I S  8147 (SD NY 2005) (occasions of inappropriate 

sex talk, attempt to k i s s ,  solicitation of sex not severe a n d  

pervasive); G r e q g  v N e w  York S t a t e  Dept-. of T a s a t i o n  & Fin., 1999 

WL 225534, 1999 US Dist L,EXTS 5415 (SD NY 1999) (numerous 

inappropriate remarks, four instances of offensive touching, 

invitations Lo d r i n k s  and meals riot severe and pervasive) ; R a r n u m  

v New York  C i t y  Tr. Auth., 6 2  AD3d 736, 738 (2d Dept 2009) 

(offensive c o m m e n t . ~ ,  touching t h i g h ,  p a t t i n g  buttocks not severe 

and pervasive) ; Thompson v Laniprecht T K a n s p , ,  39 A D 3 d  846 (2d 

Dept 2007) (derogatory names, p u n c h  in breast not severe or 

pervasive). 

‘l’he h o s t i l e  work environment c:laim brought pursuant. to the 

City H R L ,  howevver, r r i u s i :  be separate1 y c o n s i d e r e d .  Although t h e  

st .andarcis f o r  recovery j r i  discrimination c l a j . m s  b r o u g h t  pursuant 

Lo t h e  C i L y  HRL were, until r e c e n t l y ,  t.he same as for c ; ~ s e s  

- 1  1 -  
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brought. u n d e r  ‘Title Vll, t he  First Department h8:ils made clear that 

the provi-sions of the  City HRL, as amended by the L o c a l  Civil 

Rights IiestoraI:.iori Ac:l.. (jr 100.5 ( L o c a l  Law Nn. 85 (.if C i t y  New 

Y o r F :  [2005] ) , are “to be construed more b r o a d l y  ikhan f e d e r a l  

civil rig1it.s l a w s  and t.hc State H R L ”  in order to accomplish t h e  

“uniquely hroad a n d  rerncdial purposes” ot thc City HKL. W i l l i a m s  

v N e w  Y o r k  C i t y  Hnus. A u t h . ,  61 A D 3 d  62, 74-75 (1:’‘ Dept 2009) ; 

see Adrni  n, Code 5 8-130. To that encl, c o u r t s  must. c o n d u r t  an 

“independcnt liberal c o n s t r u c t i o n  analysis” of c l  a irns b r o u g h t  

under the City HRL. Id. at 66. 

With respect to claims of sexual harassment, the court in 

WiIl ia r i i s  rejected the “severe and pervasive” standard as “unduly 

restrictive, noting that \ \  [ p ]  ermitting a wide range of conduct 

to be found beneath the ‘severe OL pervasive’ b a r  wou1.d mean that 

discrimination is allowed to play some significant role in the 

workplace.” Id. at 76. Rather, “questions of ‘severity‘ and 

‘pervasiveness’ are applicable to considerations of t h e  scope of 

permi ssilnle damages, but n o t  to the  question of underlying 

1iabil.i.ty. I’ Id. While c o n d u c t  which is “nothing more than what 

a reasonable vict.im of discrimination would consider ‘petty 

slighis and trivial inconveniences’” is not actionable (id. at 

B O ) ,  in “borderline situations” arid cases where t h e r e  are i s sues  

o f  Iact. as t.o whether t .he  a l lccjcd discriminatory ccinduct 

occurred, summary j udqment yenerally s h o u l d  be d e n i e c l .  Id. at. 

-12- 
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78, 80. 

Undcr  t h a t .  t..est , arid c o n s i d e r i n y  t.he c o n f l i c t i n g  test_irrI(:)ny 

as t o  p l a i n t i f f  s a l l e g a t . i o n s  o f  harass rnenI . ,  i nc l i_ td i  r i g  h i s  

a l l . eya t .  i o n  o f  o f f e n s i v e  t - o u c h i n q  of  his t h i q h ,  t h e  court canr-lot 

f i n d ,  as a m a t t e r  o f  law,  tha t :  t h e  a l l e g e d  c o n d u c t  “does riot 

r e p r c s c n t  a ‘ b o r d e r l i n e ‘  s i t u a t i o n  h u t  oiie I .hat  c o u 1  d o n l y  b e  

r e a s o n a b l y  i n t e r p r e t - e d  b y  a t r i e r  o f  f a c t  a s  r e p r e s e n t i n q  no more 

t . h a n  pel.l-:y s l i g h t s  or t r i v i a l  i n c o n v e n i e n c e s .  ” Willidms, 6 1  A D 3 d  

a t  R 0 .  M~) re~>ver ,  t h i s  case p r e s e n t s  c l a s s i c  i s s u e s  o f  

c r e d i b i l i t - y ,  raj .sed b y  t h e  c o n f l i c t i n g  t e s t i m o n y  of  t h e  p a r t i e s ,  

a s  t o  w h e t h e r  t h e  a l l e g e d  i n c i d e n t s  o c c u r r e d ,  w h i c h  a r e  not 

p r o p e r l y  assessed  o r  d e c i d e d  on t h i s  m o t i o n .  See E’errante v 

American Lung A s s n . ,  90 NY2d 623, 631 ( 1 9 9 7 ) ;  C a p e l i n  A s s o u .  v 

Globe Mfy. Corp.  , 34 NY2d 3 3 8 ,  3 4 1  ( 1 9 7 4 ) .  Even i f  t . he  

a f f i d a v i t s  s u b m i t t e d  b y  d e f e n d a n t s ,  f rom t w o  e m p l o y e e s ,  G e n t i l ’ s  

domest ic  p a r t n e r ,  and a f o r m e r  s u p e r v i s o r  of p l a i n t i f f ,  s e r v e  t o  

u n d e r c u t  p l a i n t i f f ‘ s  c r e d i b i l i t y ,  t h e y  do n o t  r e s o l v e  t h e  issues. 

A c c o r d i n g l y ,  p l a i n t i f f  s h o s t i l e  w o r k  e n v i r o n m e n k  c l a i m  u n d e r  t h e  

C i t y  I-IRL s u r v i v e s  summary J u d g m e n t .  See D i s o n  v City of N e w  

York ,  2 0 0 9  WL 11174‘78, 2009 US D i s t  L E X I S  3.5096 ( E D  N Y  

2 0 0 9 )  ( c l a i m  o f  g r a b h i r i y  arm a n d  t h r e a t e n i n g  s u r v i v e s  , unde r -  C i t y  

H R L  a l t h o u q h  n o t  u n d e r  s t a t e  or f e d e r a l  l a w ) ;  (:I. W i l s o n  v N . Y . P  

H o ~ . ~ I J L ~ . F : ,  .Ti-ii:. , 2009 WL 873206 ,  2009 US D i s L  L E X I S  28876 (SD N Y  

2009) (~3pp1 y i n y  d i r f e r e n t .  s t a n d d r d s  b u t  r - e a c h i n q  same r e s u l t  

-13- 
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dismissing federal  , st.dt.e, arid city claims) . 

Turning to plaintiff's cl a i  rn of q u i d  prc yiio sexual 

ha~assrnerit, the d i . s t i  n r : t i o n s  between hostile w o r k  cnvi rrinrnent. ant3 

q u i  cl pro quo claims arc not a1 w a y s  c l e a r  ( C a r ~ e r o  v N e w  York C i t y  

H o u s .  A u t I - i . ,  8 9 0  k'2d 5 6 9 ,  579  [2d Cir 19893 ) ,  but q e n c t r a l l y  may 

be d i s t i n g u i s h e d  as cases  involving a threat which i .S  carrrj.ed out. 

and offensive conduct in general. B u r l  ingtoi-i .Tndus. , I n c .  v 

E.7le . r th ,  524 US '142, 7 5 3  (1998). "The  gravarnen (I€ a y u i d  p r o  yuo 

claim is that a t - a n g i b l e  job benefit or privilcgc I.s conditioned 

on an employee's submission to sexual blackmail and that adverse 

consequences f o l l o w  from the employee's refusal." C a r r e r o ,  890 

F2d at 5'19. "[Tlo establish a prima f a c i e  case of q u i d  p r o  quo  

harassment, a plaintiff must present evidence that s h e  was 

subject to unwelcome sexual conduct, and that h e r  reaction t o  

that conduct was then used as the b a s i s  for d e c i s i o n s  affecting 

the Compensation, terms, conditions or privileges of her 

employment." K a r - i b i a n  v Columbia U n i v . ,  14 F3d 7 7 3 ,  777  (2d 

C i . r )  , cer t  denied 512  US 1 2 1 3  (1994) ; sze Min cJin v Metropolitan 

L i f e  Ins. Co., -310 F3d 84, 9 1  (2d C i r  2 0 0 2 ) ;  Kotcher, 957 F2d a t  

62; Le PrevosL v N e w  York S t a t e ,  2009 WL 856999, 2009 US DiSt 

LEXIS 29297 (SD NY 2 0 0 9 ) .  

Here, t .here is insuff i ci erit evidence Lhat: there were sexual 

cldvances on w h i c h  plaintiff-' s cont.inued empl oyment. was 

condi t.i oned to sustain the q u i d  p r o  quo claim. Plaintiff offers 

-14- 
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no e v i d e n c e  t h a l .  d e f e n d a n t  madc a c t . u a  1 S E : F : ~ . I . ~  1 cIemarids, arid 

p l a i n t  i f f  n e i t h e r  a l l e g e d  n o r  t .es t  i f i ed t h a  1. I.he i3.1 l e g e d  

advar-i(..:es, o r  any other- c(3nCi , ic t i I  were t h r e a t e n i n g  o r  s u g g e s t i v e  

t h a t  h i s  c o n t i n u e d  employment  depended on s u b m i t t i n g  t.o t h e s e  

acivan(-es .  ua~71.i 7 ton v  ally (:)f S w i  t z e r - l a n d ,  21105 WL 1162450,  

200.5 IJS Di.st LEX12 9.319 (SD NY 2 0 0 5 )  . Fur t . l i e r . ,  e v e n  i f 111 a i r - i h i f f  

c o u l d  make a prima l a c i e  case o f  q u i d  p r o  quo  h a r a s s m e n t . ,  

d e f e n d a n t s  h a v e  p r o f f e r e d  a l e g i t i m a t e ,  n o n - d i s c r i m i n a t o r y  b a s i s  

f o r  h i s  t . e r m i n a t i o n .  Cf. Messer v Fahnes tock  6. Co., 2008 WL 

4934608,  2008 US D i s t  L e x i s  9 3 5 7 2  ( E D  N Y  2 0 0 8 )  ( a p p l y i n g  s h i f t i n g  

b u r d e n  a n a j . y s i s  t o  q u i d  p r o  quo claim a n d  f i n d i n g  t r i a b l e  issues 

of fact a s  t o  p r e t e x t  w h e r e  e m p l o y e r ' s  e v i d e n c e  of b a s i s  f o r  

t e r m i n a t i o n  was i n c o n s i s t e n t ) .  

G e n t i l  t e s t i f i e d  t h a t  p l a i n t i f f  was t e r m i n a t e d ,  d u r i n g  h i s  

90-day p r o b a t i o n a r y  p e r i o d ,  b a s e d  on p l a i n t i f f ' s  i n a p p r o p r i a t e  

a t t i t u d e ,  b e h a v i o r ,  a n d  dress a t  w o r k .  A c c o r d i n g  t o  G e n t i l ,  h e  

t o l d  p l a i n t i E f  i n  A p r i l  2 0 0 7  t h a t  h e  was b e i n g  i m p o l i t e  t.o 

c l i e n t s ,  that he was a c t i n g  d i s r e s p e c t f u l l y ,  a n d  t h a t  w e a r i n g  

c u t - o f f  j e a n s  and s n e a k e r s  was i n a p p r o p r i a t e ,  e v e n  i n  an  office 

where casual d r e s s  was a l lowed ( G e n t i l  Dep. a t  106-108; G e n t i l  

A € f .  i n  S u p p o r t ,  7l ' 7 3 ) .  G e n t i l  s t a t e d  t h a t  h c  o b s e r v e d  p l a i n t i f f  

s i t t . i n q  a t  h i s  d e s k  p l a y i n g  music: and t e x t - m e s s a y i n y  arid n o t  

d o i n q  a n y  w o r k ,  t h a t .  he found p l a i n t i f f  i n  his office l o o k i n g  

t l- irouqh p a p e r s ,  arid t . h a t .  h e  overheard p l  a i  n t . i  ff nn the t c l c p h o n e  

-1s- 
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1 . o o k i n q  f o r  ( I the r  jobs ( C e n t i l  A f f .  i n  S u p p o r t . ,  IJrlr 77-80) . 

G e r i L i  1 a1 so a t t e . s t e d  t h a t .  p l a i n t i f f  cornp1.ained t h a t .  Q u c I ~ ~ ~ ~ ~ : ,  

d e f e n d a n t s '  c1.i erlt , was a b o r i n g  d e s t i n a t i o n ,  a n d  p l a i n t i f f  t .ol t3  

G e n t - i l  t h a t  h e  Lourid h i s  job u n i n t e r e s L i n g  (id. , ¶ m  7 6 ,  86) . 

A c c o r d i n g l y ,  (;enti 1 I.es t - i i i e d ,  tie Lold p l a i r - i t i L f  t:haI. h e  was n o t  

w o r k i n y  ( . )u t  a n d  t e r m i n a t e d  him on May 2, 2 0 0 7  (id., '?[ 9.3)  . In ' 

h e r  a l i i d a v i  t ,  F ' l o r c s c u  also a t t e s t - s  t h a t  she worked  w i t h  and  

s h a r e d  o f f i c e  space w i t h  p l a i n t i f f ,  a n d  t h a t  h e  c o m p l a i n e d  t o  h e r  

t h a t  h e  was b o r e d  w i t h  his j o b  a n d  f o u n d  t h e  w o r k  i . i n i n t e r e s t i n g ,  

arid t h a t .  a t  o n e  t r a d e  show e v e n t  t h e y  went  t o  t o g e t - h e r ,  h e  left 

e a r l y  b e c a u s e  h e  was bored ( F l . c ) r e s c u  A f f .  i n  S u p p o r t ,  I¶ 11, 14- 

1 5 ,  1 8 - 2 0 ) .  I n  o p p o s i t i o n ,  p l a i n t i f f  f a i l s  t o  cvcn  d i s p u t e  

d e f e n d a n k s '  e v i d e n c e ,  o r  o t h e r w i s e  r a i s e  a t r i a b l e  i s s u e  of  f a c t  

a s  t o  p r e t e x t .  

RETALIATION 

P l a i n t i f f ' s  r e t a l i a t i o n  c l a i m  s i m i 1 a r l . y  f a i l s  t o  s u r v i v e  t h e  

i n s t a n t  m o t i o n .  S t a t e  a n d  C i t y  H R L  r e t a l i a t i o n  c l a i m s ,  l i k e  

T i t - l e  VI1 c l a i m s ,  a r e  a n a l y z e d  u n d e r  t h e  f a m i l i a r  t h r e e - s t e p ,  

b u r d e n - s h i f t i n g  f r a m e w o r k  e s t a b l i s h e d  i n  McDonnell D o u g l a s  Corp.  

v GI-een (411 US 792 [1973]). See Hernandez v C e n t r a l  P a r k i n g  

S y s .  of N . Y . ,  I - I I c . ,  2 0 0 8  N Y  Misc LEXIS 2 2 2 8 ,  *11-12 (Sup Ct B r o n x  

C o u n t y  2008), a f f d  in p ~ r t  ancf m o d i f i e d  i n  part, 63 AD3d 4 1 1  (1." 

Dept. 2009) ; M i d d l e t o n  v Metropolitan Co11. of NY, 5 4 5  F Supp 3d 

369, 373 (SD NY 2008) ; Mdtler of B o a r d  01 Edui:. o f  N e w  P a I t z  
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p r o v e  a p r i m a  f a c i e  case  of  d i s c r i m i n a t i o n .  The b u r d c n  t h e n  

shi ft.s t o  t .he  e m p l o y e r  t o  r e b u t  t h e  p r e s u m p t i o n  of d i s c r i m i n a t i o n  

b y  p r e s e n t i n g  1 e q i t i m a t . e  a n d  n o n d i s c r i m i n a t - o r y  r e a s o n s  f o r  i t s  

employment  decision. I f  t h e  e m p l o y e r  a r t i c u l . a t e s  a 

n o n d i s c r i m i n a t o r y  r e a s o n  f o r  i t s  actions, t h e  p r e s u m p t i o n  r a i s e d  

b y  t h e  pr ima f a c i e  c a s e  i s  r e b u t t e d ,  arid the b u r d e n  s h i f t s  b a c k  

t o  t h e  p l a i n t i f f  "to p r o v e  that- t h e  l e g i t i m a t e  r e a s o n s  p r o f f e r e d  

by  d e f e n d a n t  werc m e r e l y  a p r e t e x t  for d i s c r i m i n a t i o n . "  

F e r r - a n t e ,  90 NY2d at 629-630.  P r e t e x t  may be d e m o n s t r a t e d  "when 

i t  is 'shown b o t h  t h a t  t h e  . r e a s o n  was f a l s e ,  and  t h a t  

d i s c r i m i n a t i o n  was t h e  r e a l  r e a s o n ' . "  Id. a t  630, q u o t i n g  St. 

Ma.ry's Ronoi- C t r r .  v Hicks,  509 US 502 ,  515 (1993) ( e m p h a s i s  i n  

o r i g i n a l ) .  

TC? es t -ab1  i sh 3 p r i m a  f a c i e  c l a i m  of  r e t a l i a t i o n ,  p l a i n t i f f  

must.  show t h a t  lic p a r t i c i p a t e d  i n  a protect-ed a c t i v i t y  kinown t o  

d e f e n d a n t s  , an a d v e r s e  emp1.oymenL a c t  i o n  was tc lkcn a g a i n s t  him,  

and  a ~ a u . c , a  1. connect . ion  e x i s t . e d  hetween the  adverse a c t i o n  a n d  
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t h e  protected a c t - i v i t y .  :;ee b 'or res t ,  3 NY?d a t  3 2 1 ;  H e r n J n d e z  v 

I3dnX-e~:; T r i i : < t  Co., 5 A D 3 d  l46, 148 (1'' Dcpt. 2004); R o m n ~ y  v New 

Yor-k C'iiy T r .  A u t h . ,  8 AD3d 2 5 4 ,  2 5 4  (2d Dept  2 0 0 4 ) .  Even 

ret-a1 i a t . i o n  c la im € a i l s  because,  a s  four-id ; ~ h c ) v e ,  he h a s  riot 

r e b u t t e d  d e f e n d a n t s '  1 e g i t i m a t e ,  non-di  s c r i m i n a t . o r y  r e a s o n s  

p r o f f e r e d  f o r  t h e i r  a c t i o n s ,  t h r o u g h  e v i d e n c e  t h a t  t h e  r e a s o n s  

a r e  g e e t e x t u a l  , or t h a t  r e t a1 ia t :o ry  a n i m u s  was n e v e r t h e l e s s  ;3 

m o t i v a t i n g  f a c t o r .  

INTENTIONAL AND NEGLIGENT I N F L I C T I O N  O F  EMOTIONAL D I S T R E S S  

I n  a n  a c t i o n  u n d e r  N e w  York l a w  for i n t e n t i o n a l  i n f l i c t i o n  

of e m o t i o n a l  d i . s t r e s s ,  a p l a i n t i f f -  m u s t  p r o v e  that d e f e n d a n t ' s  

c o n d u c t  was s o  e x t r e m e  a n d  o u t r a g e o u s  i n  d e g r e e  a n d  c h a r a c t e r -  a s  

" t o  yo  beyond  a l l  p o s s i b l e  b o u n d s  of d e c e n c y "  a n d  w h i c h  c a n  be 

" r e g a r d e d  a s  a t r o c i o u s  a n d  utterly i n t o l e r a b l e  i n  a c i v i l i z e d  

communi ty . "  See Howell v N e w  York P o s t  Co., 81 NY2d 115, 122 

(1993); Fre iho f - e r  v Hearst C o r p . ,  65 N Y 2 d  1 3 5 ,  1 4 3 - 1 4 4  ( 1 9 8 5 ) ;  

Murphy v Amel-ican Horn? P r o d s .  C o r p . ,  58  NY2d 2 9 3 ,  3 0 3  (1983). 

Cour1.s a l s o  h a v e  a p p l i e d  t h a t  s t a n d a r d  to c l a i m s  of  n e g l i g e n t  

i n f  l i c t - i o n  o f  e m o t i o n a l  d i s t r e s s .  See Hernandez v Cent ra l  

P a r k i n g  .';y.s. , 6 3  A D 3 d  a t  411; S h e i l a  i:. v E 'ov~ch ,  11 A D 3 d  120, 

130 (1.' Dept 2004); Dillon v City of N e w  Y o r k ,  261 A D 2 d  3 4 ,  4 1  

(1s t  Dept 1 9 9 B )  ; CIaybo~--ne v OCE B u s .  Se?.-vs. , 2008 WL 2971-170, 

2008 US D i s t .  T ,EXIS 60984, '10 (SD N Y  1008). 111 t h i s  ca se ,  
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d e f c ! n d a n t s '  a l l e y e d  c o n d u c t  I evcn i f  found t o  be h a r a s s i n g ,  was 

not. s o  p x t r e m e  a n d  o u t r a q c o i u s  as t.o be a t . r o c i o u s  and u t : t e r i y  

i n t . o l . c r a h l p .  See L u c a s  v .Sout:h Na.ssdi.1 ( T ' o r m i i n i  Li.?:; Hosp. I 54 F 

S u p p  2d 141, 151 (ED NY 1998). F u r - t h e r - ,  t .here rnusi. be ir-it-ent t o  

cause ,  or a disregard of  a s u b s t a n t i a l  p r o b a b i l i t y  o f  c a u s J r i g ,  

s e v e r e  e m o t i o n a l  d i s t r e s s  a s  w e l l  a s  t h c  e x i s t e n c e  o f  s e v e r e  

errloti onal d i s t . r e s s  (.see Howcll, 81  N Y 2 d  at 121) , of w h i c h  n c  

e v i d e n c e  h a s  been p r o f f e r e d  h e r e ,  Moreover , t o  establish a c l a i m  

f o r -  riegl i g e n t  i n f l i c t i o n  o f  e m o t i o n a l  distress, p l . a i r i t . i f €  r n u s t  

show that. d e f e n d a n t s  breached a d u t y  owed to him w h i c h  e i t h e r  

e n d a n g e r e d  p l a i n t i f f ' s  p h y s i c a l  s a f e t y  o r  c a u s e d  him t o  f e a r  for- 

h i s  s a f e t y .  See O'Reilly v N Y N E X  C o r p . ,  262 A D 2 d  207, 2 0 8  (13t 

Dept 1 9 9 9 ) ;  L a R u s s a  v L a R u s s a ,  232 A D 2 d  2 9 7 ,  298 (1" Dept 1 9 9 6 ) ;  

Losquadro v Wirithrop U n i v .  Hosp., 216 A D 2 d  533,  534 ( 2 d  Dept 

199.5) , No s u c h  c o n d u c t  i s  alleged h e r e .  Tc t he  c o i - i t r a r y ,  

p l a i n t i f f  t e s t i f i e d  t h a t  he  d i d  n o t  f e a r  f o r  h i s  p h y s i c a l  s a f e t y  

a r o u n d  G e n t i l  (Hwanq Dep. a t  217-21 8) . A c c o r d i n g l y ,  p l a i n t i f f ' s  

c l a i m s  of i n t e n t i o n a l  arid n e g l i g e n t  i n f l i c t i o n  of  e m o t i o n a l  

d i  stress s h o u l d  be d i s m i s s e d .  

ASSAULT AND RATTEKY 

To r e c o v e r  on ;3. c l a i m  o f  assault, " t h e  p l a i n t i f f  m u s t  show 

t h a t .  a n o t h e r  p e r s o n  made a n  i n t . c n t  J o n a l  a t . t . empt ,  d i s p l a y e d  b y  

v i o l e n c e  or '  i : h r e a t . e n i n g  gesl .ure ,  t o  do i n j u r y  t.o, o r  commit a 
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Y o r k  and N e w  Je r sey ,  880 F Supp 980, 994 ( E D  N Y  1 9 9 5 )  ( i n t . e r n a 1  

c i t a t i o n  o m i t t e d )  - An a s s a u l t  c l a i m  r c q u i r c s  proof t .hat .  there 

w a s con d 11 r: t. t. h cl t p 1 a c. e d p 1 a i n t i f f i r j  i Tim i I i  e ri t. a pp re h e r l  s j o II o f 

harmti.11 o r  o f f e r - i s i v e  c o r i i a c t .  See H o l t z  v W i l d e n s t e i n  & C‘o. , 

Inc. , 261 AL)2d 336, 336 (lL” Dept 199‘3) ; Charkhy v A l t r n a n ,  252 

AD2d 4I.3, 4 1 4  (1.” Dept  1 9 9 8 ) ;  Hayes v S c h u l t z ,  1.50 A D 2 d  ‘322, 523 

(2c l  Dept. 1989). 

P l a i n t i f f  claims t h a t  G e n t i l ,  w h i l c  d e s c r i b i n g  how t h e  

c o n d u c t  o f  a female business a c q u a i n t a n c e  “ u s e d  t o  b e ”  

f r i e n d l i e r ,  r u b b e d  h i s  h a n d  on h i s  t h i g h  (Hwang Dep a t  1 9 5 ) .  

P l a i n t i f f  d o e s  n o t  a l l e g e  o r  p r o v e  t h a t  he was p u t  in i m m i . n e n t  

a p p r e h e n s i o n  b y  a v i o l e n t  o r  t h r e a t - e n i n g  g e s t u r e .  By h i s  own 

t e s t i m o n y ,  h e  di .d  n o t  f e e l .  p h y s i c a l . 1 ~  i n  d a n g e r  f rom Gen t i . 1  (.id. 

a t  217-218). The  a s s a u l t  c a u s e  of  a c t - i o n  t h e r e f o r e  i s  d i s m i s s e d .  

To s u s t a i i n  a c a u s e  of  a c t i o n  f o r  b a t t e r y ,  a p l a i n t i f f  mus t  

p r o v e  t h a t  “ t h e r e  was b o d i l y  c o n t a c t ,  t h a t  t h e  c o n t a c t  was 

o f f e n s i v e ,  and  t h a t  t h e  d e f e n d a n t  i n t e n d e d  t o  make t h e  c o n t a c t . ”  

L a u r i e  M d i i - i 2  M. v Jeffrey T . M .  , 159 A D 2 d  5 2 ,  55  ( 2 d  Dept 1990) , 

dff-d 77 N Y 2 d  981 (1991); B a s t e i n  v S o l t o ,  299 A D 2 d  432, 433 ( 2 d  

Dept 2002); a l s o  see Roe v Barad, 1.30 A D 2 d  839, 840 ( ?a  Dept 

1996). “ T h e  i n t e n t  r e q u i r e d  f o r  b a t t e r y  i s  ‘ i n t - e n t .  t o  c a u s e  a 

botli 1 y c o n t a c t .  t h a t  a r c a s o n a b l c  p e r s o n  wou ld  f i n d  o f f e n s i v e ’  . ” 

CerjZ1.i v K c f z i s ,  16 HD3d 3 6 3 ,  3 6 4  ( 2 d  Dept 2005) , q u o t i n q  

Jeffi.ey:i v G i - i . f f i n ,  1 NY3d 3 4 ,  41 n 2 (2003) . 
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Tn this c a s e ,  thcre is cnrifli(cting testimony 3s to whether 

G e n i . i l  y r a h b e d  p l  a i r i t i  f f ‘ s  t . h i g h ,  and if so, if- it was int.ended 

a n d  offensivc. Ncithcr dcfendarit .’  s LesLirriony 1-101’ the affidavit. 

of k’1c ) r~ : ; c i . i~  statiriq that she ncve r  S A W  Gent-. il behave  

i n a p p r o p r i a t - e l y  i r i  )-1 s e x u a l  nianner with any employee, is 

sufficient to eliminate triable issues of  f a c t  as to whet-her such 

touching occurred, whcthcr it. was intended, and whether it was 

offensive. Rai.her, the conrlicting testimony raises credibility 

issues not p r o p e r l y  decided on a summary judqment m n t j . o n .  See 

F e r r a n t e ,  90 NY2d at 631; Capelin Assoc., 34 NY2d at 341. 

DAMAGES 

To the extent that defendants seek dismissal on the ground 

that plainti.ff has shown nc damages, that branch of the motion is 

denied. “It is well settled that an award of compensatory 

damages to a person aggrieved by an illegal discriminatory 

practice may include compensation f o r  mental anguish, and that an 

award may be based s o l e l y  on complainant’s testimony” ( M a t t e r  of. 

119-121 E. 97”’ St. C0r-p. v New York C i t y  Commn. on Human R i g h t s ,  

220 AD2d 7 3 ,  83-84 [l‘” Dept 19961 [internal citat.ion and 

quotation m a r k s  omitted] ) , “corroborated by reference to the 

circumsiarices of the alleged misconduct. ” M a t  tt7r of N e w  Yor-k 

C i t y  Tr-. A u t h .  v S f a t e  Div. 01 Hunian R i g h t s ,  , 78 N Y 3 d  307, 216 

(1991); see Cullen v N a s s a u  C o u n t y  Civ. Serv. Tommn. , 5.3 NY%d 

497, 437 (1981). The extent uf such damages, if any, should be 
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d e t e r m i n e d  at trial , curls i d e r i n g  e v i  der1c:e of the " d u r a t i o r i  , 

s e v e  r i t. y , i'. c) I I  s e qu e n  (: e s 3 1-1 d p h y s i c a 1. ma ri i f e s I: a t. i (:in s o f t h e me r i I. 3 1  

a n g u i s h . "  Gicclsoi~ v C a 1 . 7 a n a n  I n d u s .  , 203 A D 2 d  750, 752 (3d Dept 

1994); see M a t t c t r  o f  N e w  Y ~ r k  C i t y  Tl-. A ~ t h . ,  78 N Y 2 d  a t  218; 

M a t t ~ i -  of B r o n x  C'i-o.ss C I O L I I - I ~ ~  Med. Group v L a s s c n ,  233 A D 2 d  234, 

235 (1.'' Dept 1996); M a t t ( - . r  of F a 2 : h e r  Belie Co1?1121uiiity C t r .  v N e w  

York ' S t a t e  Div. of H u n z a ~  R i y h t s ,  221 A D 2 d  44, 57 (4"' Dept 1996) ; 

Matter of 119-121 E. 97'" St. C o r p . ,  220 A D 2 d  at 84; Mattcr of 

Hnrgari v N c w  York S t a t e  D i v .  of Human R i g h t s ,  194 A D 2 d  674 (2d 

Dept 1993). 

P l a i n t i f f ' s  c a u s e s  o f  action for "aiding a n d  a b e t t i n g "  are 

also dismissed, as there are no allegations of- discriminatory 

actions against any party o t h e r  than Gentil. A s  to p l a i n t i f f ' s  

cause of action, under the City HRL, f o r  employer liability of 

d e f e n d a n t  DQ for t h e  alleyed discriminatory conduct o f  defendant 

Gentil ( 8 " ' '  cause of action), defendants do not dispute t h a t  DQ 

can be vicariously liable, and t h a t  cause of  action t.herefore 

remains. 

CONCLUSION 

A c c o r d i n g l y ,  i t  is 

ORDERED t . h a t  the motion is grarit .ed in p a r t  arid deni.ed in 

part. t o  t . he  e x t . e n t  t h a t  it. js 

O R D E R E D  that. t:l-le first , s e c o n d ,  and L h i r d  causes of action, 

b r o u y h t .  pursuant t.o t h e  Skate H K L ,  are dismissed; and i t .  is 
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f II r t. h e r 

O R D E R E D  t-hat.. t.he f o i u r t h  cause o f  a c t i o n ,  hrouyhl. p u r s u a n t  t o  

t h e  C i t y  HIIL, is: d i s m i s s c d  e x c e p t .  ;is to p l a i n t i f f ' s  1::laiin basecl 

o n  h o s t i l e  w o r k  e n v i r o n m e n t ;  and it  i s  f u r t h e r  

O R D E R E D  I.h;l t : .  t.he l i f t h ,  s i x t h ,  a n d  s e v e n t h  C ~ U S C S  o f  a c t - i o n ,  

brought p i ~ r s u a n t  to t h e  C i t y  HRL,  are d i s m i s s e d ;  and i I :  i s  

f u r t h e r  

O R D E R E D  t-l-iat. t h e  r i i r i th  c a u s e  of  a c t i o n  is d i s m i s s e d  cxcept 

as to the c1.airn for h a t t e r y ;  a n d  i t  i s  f u r t h e r  

ORDERED that t h e  t e n t h  cause  of a c t i o n ,  for i n t e n t i o n a l  a n d  

n e g l i g e n t  i n f l i c t i o n  of  e m o t i o n a l  d i s t r e s s ,  i.s d i s m i s s e d ;  a n d  i t  

i s  f u r t . h e r  

ORDERED t7he r e m a i n i n g  

' '1 ,\ 

D a t e d :  S e p t e m b e r  1,' , 2 0 0 9  
New York, NY 
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