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SUPREME COURT OF THE STATE OF NeW YOREK
COUNTY OF NEW YORK: TAS PART 1T

ey
STAPLES, INC., and STAPLES THE OFRICR
SUPERSTORE EAST, TINC,
Index No.l103087/07
Plaintiffs, Mtn Seq.011]
—against-
FT. HAMILTON PROPERTIES, LLC, HOWARD ABNER,
ALAN ABNER, CAROLYN ALTER, TESLIFT BENNETT, l:?
MARJORIT BRYNES-LAMPKE, FENNETH A. MOHAN, /
RONALD COHAN, DORIS KROOG, JULIAN MOSEE, 4:
MAURICE MOSES, JILI, PINGAR, ARLENFE RO, ‘sr
NORMAN THEIRFR and ROBERT THETRER, /VOV O

Defendant.s. Ctkﬂ?ﬂ%ﬁw a%@

WALTER B. TOLUB, J.: s

By this motion, Defendants seek an order dismissing
Plaintiff’s clalm for tortious interference wikh prospective
economic relations arguing that b is an impermissible “Strategi
Lawsuit Against Public Participat.ion (“SLAPE” sult) .

Alternatively, Defendants’ seek an order dismissing Plaintiff’s

¢

third Cause of Action alleging Lortious interference (CPLR 3212) .

As stated in this Court’s prior decisions, Plaintiff,
Staples is the lLenant (“Staples” oy “enant”) Lo a long term
lease with the Defendants (collectively “Landlord” or “Owners”) .
Staples became the tenant by a lease assignment for the premises
from Sunrise supermarkel, the original lenant. The aszignment
caused certain problems, specifically, the Certificate of

Occupancy permits the Premises to be used only as a supermarkel .
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Onor apout March z1l, 2007, lwo “anonymous complaints werc
called into the DOB concerning Staples occupancy of the Fremises.
The first complaint slatod that Lhere wore oo few parking
spaces, and the seccond complainl., called in three minutes later,
asserted that Staples misrepresented ibtself as the owner of the
Premises when 1ft applied for permit in Janvary 2007.

On May 4, 2007 the Tandlord served a Notice 1o Cure upon
Staples. The Noetice to Cure compelled Staples to legalize its
vee as required by paragraph 17 of Lhe lease, specifically
occupying the premises with a valld Certificate of OQccupancy, by
June 12, 2007'. Upon failure to cure, the Notico astated that the
Landlord would clect to terminate the Lease,

Sshortly afrter the Landlord served Staples wilh the NolLice to
Cure, on May 18 2007, Staples oblained a temporary certificate of
occupancy (TCO) Lor the Premises from the Depavtment of Bulldings
(DOB). The TCO has been renewed =zeveral times over the Vears.
On July 22, 2008, the DOB renewed the TCO throuagh October 8,
2008, Notwithstanding the valid TCOs, the Landlord refused to
withdraw the Notice to Cure.

On May 23, 2007, the Rrooklyn Deputy Borough Commizsioner of
the Department of Buildings sent a letter Lo the Landlord stalting

that, due to anonymous acomplaints, he was issulng a Stop Work

'Tnitially the time to Cure any violations expired on May 29, 2007, however, the Landlord
extended the time to Cure to June 12, 2007.
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Order with respect Lo alteratlons on the Staples Premises. The
letter stated that all work was to be ztopped until the time the
DOB"s oblections weore addressed. OStaples did not receive notice
of the sStop Woerk letter and the Landlord did not forward a copy
ot the letter to Staples.

On June 11, 2007, 3taples commenced an actlion against
Pefendants seeking, Iinter alia, & atay in Lhe enforcoment of the
Notice to Cure, a declaration Lhat it was not in default of
paragraph 17 of the lease, a declaration that the violaltions were
not curable within 30 days and Yellowstone relief. On June 11,
2007, the Court entered a tomporary restraining order. Then, on
August 21, 2007, Judge Acosta granted a preliminary Yellowstone
injunction which stayed Lhe running of the time Lo cure any
Certificate of Occupancy viclaltions and permitted the nse of the
premises as a slationary store.

After the Yellowstone application was made, on June 18,
2007, without any information from Staples, the Borough
Commissioner revoked the approval and permll issued For Staples’
alterabions at the Premises . Staples did not receive a copy of
the letter until June 22, 2007. Prior to receiving the lelter,
cn June 19, 2008, Staples met wilh the Borough Commissioner Lo
address the seven items in its TCOO. Upon a showing by Staples
that it was authorized by the Laudlord to do the work back in

1996, hy letter dated June 25, 2007, the Borough Commissioner
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reinstated the alteration application and TCO.

On March 11, 2008, Staplos moved for an order compell]ing
Defendants to respond to S$taples’ oulstanding discovery reguests.
After oral argument, the parties entered into a Preliminary
Conference Order which provided that all discovery would be
completed June 30, 2008 and that a compllance conference would be
held on August 1, 2008.

By Order dated May '/, 2008, Lhis court granlted Plaintiffs’
motion to compel and directed thal all discovery be completed hy
December 18, 2008, That Order further stated that there would be
a Preliminary Conference on August 1, 2008,

Plaintiff failed to appear for the Preliminary Conlerence on
August 1, 2008 c¢laiming that there was an oftice recording error.
When Plaintiff did not appear in court and the Defendants were
the last remaining people in Lhe courtroom, Lhis court dismissed
the actlion pursuant to 22 NYCRE 202.27.

Bven though a TCO was in place for the Premises, the
Landlord viewad the dismissal as permitting Staples” time Fo cure
to run. The Landlord’s view was that ginae Slaples Tiled for the
Yellowstone one day before its time fto cure would expire, the
Lime To cure expired one day after the dismissal. Therefore, on
Nugust 12, 2008, the Tandlord involking section 6(a) of the lLease,

served a three day Notice of Termination notitying Staples that

its tenancy would be effectivaely torminatod on Nugust 21, 2008,
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Plaintiff, unaware of Lhe Aujust 1, 2008 dismiszal, [ilad
motion sequence 005, for an order compelling Defendants to comply
with the Yellowstope injunction grantecd by the Court on Augush
21, 2007, holding Defendants in contempt for violating said order
and enjoining the Defendants from Laking any action to terminate
the lease between Plaint i{f and Defendants. When Staples
presented the Order to Show Cause Tor zignature, 1L was only then
advised by the court that the aclion had been dismissed.
Nevertheless, the Court signed &lLaples Order to Show Causze which
was returnable on September L, 2008,

Having discovered thal the action was dismissed, Staples, by
motion sequence 006, moved for an order vacating the dismissal of
the action, restoring the action Lo the calender and reinstartring
the Yellowstone injunction which was in place hefore said
dismissal. That motion was granted.

By this motion, Defendanls seek an order dismiszsing
Plaintiff’s claim for tortious interference wilh prospective
economic relations arqguing that 1L 1s an impermissible “Strategio
Lawsuit Against Public Participation (“"STAPP” =sulil).
Alternatively, Defendants’ seek an order dismissing Plaintiff’s
third Cause of Action alleging tortious inlerference (CPLR 32120,

As with any motion for summary Judgment, success is wholly

dependent on whether the proponent of either of the respect ive




motions has made a “prima facle zhowing of enlLitlement to
Tudgment as a matter of law, tendering sufflicient evidencae Uo

eliminate any material issues of fact” (Wolff v New York Cily

Trans. Auth., 21 AD3d 956 [2d Dept 20057, quoting Winegrad v New

fork University Med. Ctr., 64 NYZ2d 851, 853 [1985] [internal

guotes omitted]. A party ls entitled to summary judgment if the
sum total of the undisputed facts establish the elements of a
claim or a defense as a matter of law. This means that nona of
the material elements of the ¢laim or defense are in dispute
(Barr, Atlman, Lipshie, Gevstman, New York Civil Practice Before
Trial, [James Publishing 2006] $37:180).

On defendant’s motion for summary judgment, defondant may
demonstrate the lack of several prima facie elements of
plaintitf’s case, however, to prevail, defendant only neceds to
demonstrale the absence of a single element (Barr, Atlman,
Lipshie, Gerstman, Now York Civil Proctice Before Trial, [James
Publishing 2006] §37:142). Once defendanl presents ev.dence
showing the abszsence of facts necessary o esztablish a prima facie
case, the burden shifts to the plaintifl (Barr, Atlman, Lipshie,
Gerstman, New York Civil Praclice Refore Trial, |[James
Publishing] §37:7690).

In the Complaint, Plaintiff claims that Defendants engaged
in a campaign of harassment against Staples. Although Plaintiff

did eventually obLain a ceviificale of occupancy, it argues that
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Defendants actions injured Deferndants by causing a delay in
obtaining the certificate, costing high legal and architectural
feas,

Defendants arque Lhat this cause of aclion should be
dismissed because il is an impermissible SLAPEF suit. Defendants
argue fthat Plaintiff brought and maintained this Jlawsult when fhe
Owners exercised thelr rights to comuent on applications for work
pernits on the property [even while ihe certificate of occupancy
was pending] .

Where Lhere 1ls an exishbing, anforceable contract and
defendants’ deliberate interlerence results in a breach of that
conLract, a plaintifl may recover damages for tortiocus
interference with contractual relations eoven if defendants were

engaged in lawful hehavior (emphasis acded NTR Bankcorp lno v,

Fleet/Nordstary Financial greup Inc., #7 Nyzd 614 [1996]).

Where there has been no breacth ol a contract, bul only
interference with prospective rightls, such as in this case,
plaintiff must show more “culpable conduct” on the part of
defendants than is rvequired when an existing contract has been
breached (Jd.).

A necessary element of the olaim Lor tortious interfercnce
with economlc relations is the use of wrongful means to achieve

an end (Don Buchwald & Associates, Tnce, v, Rich, 281 Ad2d 3.0

P17 Dept 20017). Such wrongful mean may include violence,




[* 9]

Lraud, misrepresentation, civil sults, criminal proseculion and

even some degree of economicael pressure (NTR Bankcorp Inc v.

Fleet/Nordstarr Financial aroup lnc., B7 NyY2d 614 11996]) .

Here, Defendants aclions over tho vears show a olear
campaign to terminate Staples long term Leasc. Tn March 2005
Defendants ftirst sought o terminate the Lease. That case was
heard before an arbitrator. By decision dated January 23, 2007,
the arbitrator issued an award Lo Staples stating thal Lhe
Landlord had no basis In law or equity to terminate the Tease.
The arbitrater found that the Landlord was improperly seeking Lo
“terminate Lhe Lease because the rent payable thereunder is
believed to be well below market, and fhey want to relel the
Property at substantially bhigher rent.” (Plaintiff’s Fx. 23.

Then, on January 26, 2006, while the Landlord and Sltaples
were still In the midst of the arbitration, the Landlord rereived
a notice violation from the BEnvironmental Control Board (ECH)
stating that the Premises did not have a certiticate of
occupancy. Tt was one of the Defondants that made the complaint
to the ECE which caused il to issue the violation. Fven thoudgh
Lhe Landlord’s flling of the complaint was permissible, when Lhe
landlord received a [ormal notice of the violation, they did not
forwavd it to Plaintiff for five months (Plaintiff’s Ex. 4).

When plaintiff did receive the notice, it diligently worked

to make the necessary changes and hired an architectural firm.




[* 10]

Once the work was to begin, Plaintiff discovered that
Department of Bullding filez were missing for Lhe Premises
(Plaintiff’s Ex. 30). lFven Lhough certain work had been
performed vears earlier, tho architectural firm had to recraaste
documents [such as sprinklcer deocuments] =o thal the work could be
re-inspected and signed off on (1d.).

Once Plaintiff won the arblivation and was awarded over
5200,000 in attorneys’ fees, Plaintiff claims thal Defendants
retallated by calling tho Deparvtment of Buildings and filing two
complaint is Against Plaintiff. The firsl complainl stated that
there were only 50 parking spaces when there should have bheon 78
parking spaces based on the square footage of Lhe Premizes. The
other complaint, which was made on the samne day, claimed that
Plaintiff applied for a permit misrepreosenting itself as the
owner of the Fremises,

Plaintilf argues thall those complaints wove false because
(1) less square footage was used as selling space which is what
determines how many parking spaces is roeguired; and (2)
Defendants did not mention in Lhelr complaint that an agent of
Befendants authorized various work applications in connecticon
with altering the Premises and Lhat [laintilf in fact never
represented itself as the owner ol the Premises.

After making these cowmplaints, Defendants then tried {o

terminate Plaintiff’s tenancy by sending it a Notice to Curo.
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The Notice to Cure stated thatb plalintiff was to aure any

certificate of occupancy violation within 29 days. Defendants

refused to withdraw the Notice to Cure even once Plaintiff

obtained a temporary certificale of occupanay.

had

Plaintifl then commenced this action and souaght, Iinter alia,

g Yellowstone injunction which was granted.

These highlights of the Owners continuous actions against

the Plaintiff in what appears to bhe a deliberate effort to

terminate Plaintiff’s Lease warrant, at Lhe very least, the
M j Y

denial of Defendants motion in ifls entirety.

Afiter a thorough review of the history and facts of this

case, Defendanizs motlon must be and 12 denied as there are

-

questions of fact regavding whether Flaintiff sought to terminate

the Lease by wrongful means.
Accordingly, it is

ORDERED that the motion is denied in its entirety.

Counsel for the parties arce directed to contact the C

the Court for a pre-~Lrial date.
This memorandum opinion constitutes the decision and

of the Court.

Dated: “Aido?
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