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MEMORANDUM 

I.A.S. TERM 
PART 10 

BY: HON. JOHN J.J. JONES. JR. 
Justice 

i l  PIII’ME C‘OURT, SUFFOLK COUNTY 

in lhc Mattcr of the Application of 

i+(’ONIC BAYKEEPER, INC., 

X . . _ _ _  ___.________________---------------------------- 

Petitioner , 

: DATE:: SUBMIT DATE: 11/4/2009 

INDEX NO. : 004 14Y2009 

kol- ;I Iiidgmcnt pursuant to Article 78 of the Civil 
Pr.\ctice L.aw and Rules 

MOTION DATE: 3/9/2009 

MOTION NO: MG; CASEDISP 5LQ $00 1 
-dgainst- 

13OAKI) OF TRUSTEES OF THE 
lT?EEHOL,DERS AND COMMONALTY OF 
Tt iE  TOWN OF SOUTHAMPTON, TOWN OF 
S( )1JTI IAMPTON, and 94 DUNE ROAD 
IIOLIIING (’ORP., 

: 

Respondents. 

Pct it loner, Peconic Baykeeper, Inc., commenced this proceeding pursuant to CPLR Article 
- X  1 or  “a judgment vacating permit number 9607 dated October 6,2008 (hereinafter ‘Permit’) issued 
I)? Rc\pondent Board of Trustees of the Freeholders and Commonalty of the Town of Southampton 
i11t .1  cinal‘lcr ‘Trustees’) to Respondent 94 Dune Road Holding Corp. (hereinafter ‘Dockers’) for the 
,le\ clopmcnt of 16 boat slips along with the construction or reconstruction of bulkheads, catwalks, 
I\wciakd 1 anipn, floating docks and pilings in Shinnecock Bay, within the Town of Southampton, 

1 hci c h  \ignificantly expanding an existing minimal marina with a restaurant without the review 
I cqi i i icd b y  the State Environmental Quality Review Act (SEQRA).” Among the twelve affirmative 
41c.l(-n\c\ and objections in points of law asserted by respondents Trustees and the Town of 
roirt hampton (Town) and the affirmative defenses asserted by respondent Dockers are that the 
i i  isions ol YEQRA do not apply to the Trustees, and that petitioner lacks standing to maintain this 
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tiailenge. ‘rhus, this Court must determine whether the Trustees is an “agency” that is required to 
oniply with SEQRA (Environmental Conservation Law Article 8) and whether its action in issuing 
he aforcinentioned permit to Inter-Science Research Associates, Inc., as agent for Dockers, was 
rnatk i n  violation of lawful procedure, was affected by an error of law or was arbitrary and 
apimous  or ,in abuse of discretion (see CPLR 7803). This action is ripe for consideration and is 

not premature; the challenge that petitioner lacks standing to maintain this proceeding, however, 
* n u ~ . t  he determined at the outset. 

According to the averment of Kevin McAllister, President of the Peconic Baykeeper, Inc., 
i ’ec onic Haykeeper is a not-for-profit organization whose mission is “to protect and improve the 
trcltratic ccosy5tems of the Peconic and South Shore estuary systems of Long Island by, inter alia, 
K I I  ng t o  safeguard and enhance sustainable commercial, recreational and subsistence uses of these 
ckstiiary \ystems and their watersheds, in furtherance of the interests of its members and supporters.” 

wpporters and members include persons who live in the Town of Southampton who use the 
vat cr\, heaches and wetlands for a variety of purposes, including commercial and recreational 
i\tiins. shellf’ishing, boating, bird watching, hiking, sailing, kayaking, swimming, sun bathing, 

, ~ictiicking, and nature study. Mr. McAllister’s work with Peconic Baykeeper includes the 
natntenance of an on-water presence through regular patrolling of the open bays and tributaries by 

w i t .  ax well :is active advocacy for the preservation, protection and improvement of the waters in 
8intl ahout Shinnecock Bay. In addition, Peconic Baykeeper owns 289 acres of submerged lands in 
tic Great Peconic Bay for the purpose of shellfish propagation and study. It is alleged that 
Shinnecock Bay is “generally shallow and subject to shoaling, especially in the southern areas near 
IIocker4” and that the plan “to attract, and store, motorized watercraft at Dockers,’ restaurant will 
entl to lead t o  pollution through vessel discharges and spills as well as prop dredging, a process 

-1’s prop wash suspends bottom sediment, which is destructive to irnportant benthic 
ial i t ta t  ’ *  I t  is J s o  asserted by Mr. McAllister that, as a person who enjoys fishing, kayaking, sailing, 

\m rmlning, snorkeling and studying nature in the immediate vicinity of the Dockers property and the 
id~~icciil bay area, the proposed construction and use of the facilities at Dockers “will diminish my 
iccrcatlond and scenic and other enjoyment of the bay in the immediate vicinity of Dockers . . .” 
i’c[itioner also submitted the affidavit of Ian Burliuk, a member of Peconic Baykeeper and President 
) t  the Southampton Town Baymen’s Association, who has worked as a fisherman and clammer in 
Sh~nnccock Ray in and about the area around Dockers. Burliuk claims that the expansion of a 
inwina b y  Dockers will result in pollution of the waters and that his “living and enjoyment of this 
II’CJ can only be diminished by the marina proposal at Dockers.” 

in eqt-iblishing standing as an organization, three key principles must be considered: first, 
!A hcther one or  more of the organization’s members would have standing to sue; second, whether 
ihc ititcrests asserted by the organization are germane to its purposes so as to satisfy the Court that 
i t  i i  an appropriate representative of those interests; and third, it must be evident that neither the 
bt\wl-ted claim nor the appropriate relief requires the participation of the individual members of the 
ixganization (see Society of Plastics Industry, Inc. v County of Suffolk, 77 NY2d 761, 573 NE2d 
I O  4 , 5 7 0  NJ’S2d 778 [1991]). The interests of recreational enjoyment, aesthetic appreciation and 
tiat ~ t re  study that are asserted by Kevin McAllister, as member and President of petitioner, are within 
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i i i c  /one o f  interest that SEQRA seeks to protect which allegedly will be affected by the actions of 
I y-mndeiits. Furthermore, the interests asserted by petitioner are germane to its purposes and 
kconic  Raykeeper is an appropriate representative of those interests. It is evident that neither the 

Iiiiin asserted nor the relief requested in this proceeding requires the participation of the individual 
inemhers of Pcconic Baykeeper. 

The Court of Appeals recently considered the issue of a petitioner’s standing under SEQRA 
i I )  ciialle~ige certain government actions. In Save the Pine Bush, Inc. v Common Council of the 
( ’icy nj’AZhany, 13 NY3d 297 at 301 (2009), the Court held “that a person who can prove that he or 
4ie iises and enjoys a natural resource more than most other members of the public has standing 
! i ntici- the State Environmental Quality Review Act (SEQRA) to challenge governnient actions that 
i !ire iten that resource.” Like the petitioner in this case, the petitioners in Save the Pine Bush alleged 
;hat they enjoyed repeated use of the area in issue, not just rare or isolated use, and that the 
I hi catcned harm to the environment is real and would affect them differently from members of the 
ocneral puhlic. Accordingly, it is the determination of this Court that the petitioner has standing to 
1 iring thi5 proceeding. 

T he pi imary purpose of SEQRA is to “inject environmental considerations directly into 
.!o\ :simenta1 decision making” (Coalition for  Future of Stony Brook Vill. v Reilly, 299 AD2d 481 
i t  483,750 NYS2d 126 [2d Dept 20021, citingAkpan v Koch, 75 NY2d 561,569,555 NYS2d 16, 
*54 NE2d 53,  quoting Matter of Coca-Cola Bottling Co. v Board of Estimate, 72 NY2d 674,679, 
.\?e NYS2tl3 1,532 NE2d 1261) by insuring “that agency decision-makers -- enlightened by public 
. onrment where appropriate -- will identify and focus attention on any environmental impact of 
;~i-oimvxf action, that they will balance those consequences against other relevant social and 
KO iioniic considerations, minimize adverse environmental effects to the maximum extent 
pIa,.ticablc, aiid then articulate the bases for their choices” (Coalition f o r  Future of Stony Brook 
ViZl. v Reilly, supra at 299 AD2d 483, citing Matter of Jackson v New York State Urban Dev. 
f’orp., 67 NY 2d 400,414-415,503 NYS2d 298,494 NE2d 429). Literal compliance with the letter 
mf spirit of SEQRA is required, and substantial compliance with SEQRA is not sufficient to 
(iw.hi-ge an dgency’s responsibility under the act (Coalition f o r  Future of Stony Brook Vill. v 
Reilly, 5irprti at 299 AD2d 483, citing Matter of Golten Mar. Co. v New York State Dept. of Envtl. 
6‘orzwrvation, 193 AD2d 742, 743-744, 598 NYS2d 59; Matter of Rye Town/King Civic Assn. v 
Ibwn of Rye, 82 AD2d 474,480-48 1,442 NYS2d 67). 

I t  1 4  asserted by respondents that the Trustees is not an “agency” subject to ‘the provisions of 
S t:QRA because it is an independent proprietary entity that derives its autonomy from colonial 
ixitciits. not fi om the state. In connection with its permit application, Dockers was not requested to 
providc and ir did not provide an Environmental Assessment Form, and the Trustees did not make 
$ 1  preliininary classification of the action under SEQRA, nor did it establish a lead agency (see 6 
UYCRK 5 61 7.6). While it is not disputed that the Trustees is a proprietary entity vested with title 
io c crtarn lands and waters derived from the Dongan Patent of 1686, it also serves as a “body politic” 
i t  i t  h Ihc right to legislate and control property within its jurisdiction (see State 1’ Trustees of the 
I.’rtJeliolders and Commonalty of the Town of Southampton, 99 AD2d 804,472 NYS2d 394 [2d 
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I kpi 1983 1 ) .  Thus, the Courts of this State have acknowledged the right of the Trustees to regulate 
,I nd cnforce its regulations regarding the use and management of their lands (see The Trustees of the 
lrecholdersand Commonalty of the Town of Southampton v The Mecox Bay Oyster Co., 116 NY 
i 22 NE 387 [ 18891. Indeed, the Trustees adopted “Rules and Regulations for the Management and 
I’rotluc~s of the Waters of the Town of Southampton” and compliance with those regulations is 
i tiandated undcr S; 1 1 1-37 of the Code of the Town of Southampton. Moreover, the Trustees manage 
,ind control their property, in part, through the permit process that, for example, is mandated under 
ilic (’ode of thc Town of Southampton 8 A340-29, which provides: “No person shall dig, dredge or 
I harige the bottom of any of the waters in the Town of Southampton nor drive or place therein any 
b i i l k  heading, dock, mooring or obstruction nor deposit any material whatsoever nor empty any drain 
’r \(:wage in  said waters nor dig any boat channel or basin in any upland to afford access to any of 
, < i i C  water\ nor cause the same to be done unless authorized by a permit issued by the Trustees.” 

I ‘ ~ r t  hermore. there is anecdotal evidence that the Trustees execute their authority as an agency of the 
I  OM'^ of Southampton, for example, by maintaining offices and holding meetings in Southampton 
! o w n  Hall, being funded through taxes collected by the town, and being represented by the 
\outharnpton ‘Town Attorney on legal matters. Accordingly, the Trustees exercise both proprietary 
ights a\  well as governmental authority. 

llnder SEQRA, an “agency” includes any state agency or local agency, which is defined 
mdcr ECL 9 8-0105 (2) as “any local agency, board, district, commission or governing body, 
incl riding any city, county, and other political subdivision of the state.” As explained in Weinberg, 
I’~acticc Commentaries (McKinney’s Cons Laws of NY, Book 17 Y2, Environmental Conservation 
I n ~  h 8-0105, at 117), there is a “clear intent to encompass every governmental entity within 
bI3)RA.  iricluding authorities and public benefit corporations, historically immune from much 
mihlic discloxure of their activities”, since “SEQRA’s mandate that agencies stop, look and listen 
M o r e  risking environmental impact plainly includes those bodies as well.” The statute applies to 
act ion\” which include “projects or activities involving the issuance to a person of a lease, permit, 

I iccnse. certificate or other entitlement for use or permission to act by one or more agencies” (ECL 
: 8 0105 14) 111). 

While the Trustees have discretion to grant or deny permit applications (see Poster v 
Strozigh, 299 AD2d 127,752 NYS2d 326 [2d Dept 2002]), the application process is subject to the 
cview process mandated under SEQRA. For this Court to hold otherwise would frustrate the intent 
)f [lie statute which, in part, has as its stated purpose to “encourage productive and enjoyable 
wrnony between man and his environment; to promote efforts which will prevent or eliminate 
,latiiagc to the environment and enhance human and community resources; and to enrich the 
L i n (  lei-standing of the ecological systems, natural, human and community resources important to the 
people o f  the state” (ECL 3 8-0101). Furthermore, any contention that the Dockers’ proposal does 
iiol  require a permit from the Trustees is disingenuous and without legal or factual basis (see Code 
,,I  {he ‘Town of Southampton 8 11 1-30). 

ACCOI dingly, the petition is granted in its entirety, with costs and disbursements, the Trustee 
i’ei n i i t  No. 9h07 and “Notice of Determination of No Significance” are annulled, and the Trustees 
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,iiiti ihc 'Town of Southampton are enjoined from issuing any further permits until cjomplimce with 
t k  Irovisions of SEQRA have been met. 

Order and judgment is signed simultaneously herewith. 

('IIISCK ONE: [X ] FINAL DISPOSITION [ ] NON-FINAL DISPOSITION 

X'U'OMII:Y, ],ATHAM, SHEA, KELLEY, 
IDURIN bi QIJARTARARO, LLP 
IRy: Lauren E. Stiles, Esq. 
\it>ra. for Petitioner 
1 3  West Sccond Street 

1 '  0 Box 9398 
Kiwrhead. N Y  1 1901 

I)ANII.:I, I,. ADAMS 
Southampton Town Attorney 
f2y: Kathryn Garvin 
h i s tant  Town Attorney 
By: Joseph Lombard0 
Of cCounsel 
Iitvs. lor Respondents 
!h~{:rd 01 Trrr tees of the Freeholders and 

Ii)\L-ii of Soirthumpton 
l I I) 1-l:iniptoii Road 
io\ithanipton NY 11968 

oirriiroiicrlrjl ,)f the Town qf Southampton and 

I3RNNI<TT bi READ 
By: .John .J. I3ennett, Esq. 
Z t t  ys f'or Rcxpondent 
04 I h i w  R o d  Holding Corp. 
21 ,' Windmill Lane 
Soii~h;tmpton. NY 11968 
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