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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
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Cross-Motion : 

Upon the foregoing papers, it is ordered that this motion 

In accordance with thc accompanying Memorandum Dccision, it is hereby 

ORDERED that the branch of the motion by petitioner, Ronzy, IIIC. for leave to reargiic 
this Coui-t's dccision datcd December 9, 2009 is granted; and i t  is fuurthci- 

ORDERED that thc branch of the motion by petitioner, Bonzy, Inc. [or leave to renew 
is denied; and it is further 

OKDERED that the branch of pctitioner's motion for an ordcr vacating the Court's 
decision datcd Dccciiiber (3, 2009 iipon rcargument is granted, and thc decisioii dated Deccmbcr 
9, 2009 is hcrcby VACATED; and it  is further 

ORDERED that the pelition is hereby reinstated; and it  is fiirtlier 

ORnEREII tlic pctitioiier serve a copy of this order with notice of cntry upon all partics 
within 20 days of entry. 

This constitutcs the decision and order of the Court. 
n 

Dated: 

Check one: FINAL DISPOSITION x NON-FINAL DISPOSITION 
Check if appropriate DONOTPOST REFERENCE 

. . . . . . .. .. . 
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SUPREME COIJRT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 35 

BONZY, INC., 

Petitioner, 

-against- 

XL SPECIALTY INSURANCE COMPANY and 
ROANOKE TRADE SERVICES, INC, 

Respondents, 

CAN-MED LINES (USA), TNC., 
Judgment Debtor. 

Indcx No. 60 1 33 1/09 

DECTSTON/OKD CR 
Motion #002 

In this action to recover payment under a bond, pctitioner, B m x y ,  Inc. (“petitioner”) 

niovcs for leave to reargue and renew this Court’s decision dated Dcccrnbcr 9, 2009 i i i  which this 

Court held that petitioner lacked standing to sue, and iipon reargument and rencwal, thc Court 

should vacate such dccision. 

Factual Backgrourtd 

Pctitioner, which was incorporated in New Jersey, is an imporler, exporter and wholesale 

distributor and vendor of consumer products. Can-Med Lines (USA) (“Can-Mcd”) arranges for 

the shipment of cargo to various iiiteniational destinations. 111 2003, petitioner allegedly 

contracted with Can-Med for tlic dclivcry of two shipments to petitioner’s customers. 

Respondent XL Spccialty is an insurance company tliat bonded Can-Med under Bond No. 

8395076. Respondent Roariokc is an iiitcniattotial insurance broker, which issued the Bond for 

Can-Med. When the deliveries failed to reach petitioner’s customers, petitioner coniriienced suit 

against Can-Med, who hiled to appear in such action. In 2006, Borizy obtained a del’dull 
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judgment against Can-Med for $1  , I  88,838.16. 

Petitioner then petitioned this Court for an order granting it indciiini fication rronl XL 

Specialty and Roanoke for the aniouiit of the judgment against Can-Med, based on the language 

of the Bond. 

By decision dated December 9, 2003, the Court dismisscd tlic action, stating, in relevant 

11 is uncontestcd that as of May 20, 2009, and 31 tlic timc this action was 
commenced, Ncw Jcrsey revoked Bonzy's coporatc status, effective November 16, 2006, 
for failing to file an aiiiiual report for two consecutive ycars. 

Pursuant to New Jersey law, once the New Jersey State Treasurer issues a 
proclamation declaring that the certificate of incorporation of the corporation has hccn 
revoked, "all powers confcrrcd by law upon it  shall thcrcaitcr be inoperative arid void" . . 

* * *  
. . . Bonzy's submissions in reply are inconclusive as to whether Bonzy's 

corporate status was reinstated. The [State of New Jersey's] receipt o r  [Bonzy's] 
payment of its reinstatemcnt application indicates that Bonzy's application w x  in thc 
process of being completed, and that additional steps were rcquired of Bonzy to coiiiplcte 
reinstatement . . . Once we receive the Tux Clearcince C'ertrficnte, we will complete the 
i-einstatcmenl transactioii and innil you LI Certificate of Rcinslalenic.,it. 

* * *  
To date, New Jerscy has not reinstated petitioner's corporate stalirs. "A 

corporation during its delinquency and until i t  receives I-etroactivc dc jure status, is 
essentially lcgally dead". . . , Thc Court notes that "a corporation's d P , j z i r p  existcncc is 
rcnioved for the very p~irpose of securing coinpliancc with the tax statutc . . . (aiid) 
[r]ecognition of de fizcto status would directly subvert thc cffcctiveness of the sanctions 
for franchisc tax delinquency, rcnioving all incentives Cor a dissolved corporation to seek 
reinstatement" , . . . 

showing that petitioner is authorized to do business in New York, petitioner lacked thc 
power and authority to conimeiice this action, and continucs to lack the power aild 
authority to iiiaintairi this action. 

Therefore, since petitioner's corporate status remains revoked, and there is no 

* * *  
. . . C(iwi held that "A corporation continues to exist after dissolution for the 

winding up of its affairs, and a dissolved corporation niay sue or be sued on its 
obligations, including contractual obligations and contingent claims, until its affairs are 
fully adjusted" . . . . However, petitioiicr is a not a dissolved corporation, "winding u p  its 
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affairs” . . . , Jiistcad, petitioncr’s status as a corporation has been revoked, and petitioncr 
is actively secking to be rcinstated in furtherance oi‘coiiducting its business. . . . 

(Intcnial citations omitted). 

Petitioner argues tliat becausc the Court misapprehended petitioner’s corporate status, tlic 

December 9, 2009 decision should be vacated, Petitioner avers tliat its motion is based on one 

fdct in the Court’s December 9, 2009 decision, to wit: the holding that “petitioner is not a 

dissolved corporation ‘winding up its affairs . . . Instead petitioncr’s status as a corporation has 

hccn revoked, and pctitioner is activcly seeking to be reinstated in furtherance o l  conducting its 

business.” 

Petitioner contends that the Court adopted respondents’ factually incorrect argument that 

petitioiier is still a functioiiing company. This finding was the main reason for the Court’s ruliiig 

that Borizy did not have the right to sue until its reinstatement as a New Jersey corporation. 

Petitioner also argucs that such finding was also the basis for not relying on caselaw that a 

dissolved corporation may sue while winding up its affairs. Petitioner contcnds that this fact is 

“erroneous” because petitioiier has been out of business since early 2004, with no intention of 

conducting any further business. Petitioner argues that the Court may liavc bcen misled by 

petitioner’s attempt to have its corporatc status reinstated, an action it took solely for the purpose 

of ensuring tliat it had the unarguable light to pursue the prescnt lawsuit. 

Petitioner contends that its petition indicated that it “was a New Jersey corporation,” and 

did not in any manner claim to be a currently functioning corporation. In respondents’ 

opposition, respondents claimed that pctitioner’s status as a dissolvcd corporation barred it from 

suing. After pctitioner argued tliat it was winding up its affairs and had thc right to sue, 
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respondents raised, for the first time in a sur-reply, that plaintiff was continuing lo do business. 

Tlicrcforc, because the facts before the Court included the claim that peti tioiier was a corporation 

and respondents offcred 110 facts to the contrary, petitioner’s motion to reargue should be grantcd. 

Petitioner further argues that even if the Court finds that the facts did not dernonstratc that 

petitioner was no longer operating as a functioning corporation, rcriewal based 011 ‘ hew facts not 

offered 011 thc prior motion that would change the prior determination” is warranted. In siippoi-t 

oI‘rcncwa1, petitioner submits tlic affidavit of its president and owner Ioseph Havatian 

(“Havatian”), who attests that Can-Med’s failure to make the deliveries in Septcmbcr 2003 

rcsulted in a loss to petitioner of almost $800,000. As a “consequence of this loss, Bonzy was 

unablc to stay in business rbr more than an[] additional six to eight months.’’ Petitioncr ceased 

functioning in early 2004 and closed its bank account in May 2004, as rcflected in an attached 

bank statcment. Thereafter, petitioner’s “existcncc was limited to winding up its affairs 

including collecting on any outstanding invoices and settling accounts receivable.” Havatian no 

longer lives or works in the United States. 

Petitioner had a valid reason for not raising these additional facts in its origiual 

papers. Respondents raised the claim that pctitioner was a fLinctioning corporation for the first 

time in their sur-reply. Pctitioner requestcd permission to respond to respondents’ forthcoining 

sur-reply but was denied that opportunity. Nor did thc Court hold oral argunicnt on the motion. 

‘l’herefore, Bonzy had 110 prior opportunity to providc cvidence lhat i t  was no longer- a 

hiic ti 011 i 11 g corporation. 

Petitioner fLirther argues that oiicc this Coiirt acccpts that petitioner is a dissolved 

business winding down its affairs, petitioner has a clear- right to sue and maintain this suit. The 
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Coiirt cited several cases which stood for the proposition that, where a Corporation's legal status 

has been revoked by the government, it may still sue as part of winding down its affairs. 

Similarly, petitioner's corporate status has been revoked by the State for failure to pay taxes, 

which is tlic Ncw Jcrsey tcmi for being "dissolved by proclamation," and it, too, has the righl lo 

siic in its corporatc iianic. 

In opposition, respondents argue that petitioner's ncw facts arc not dctcrniinative; nor is 

its failure to adduce them on thc main motion reasonably justifiable within the iiieaiiing of CPLR 

2221(e)(2 -3). Petitioner's argiiriierit that because it has not cairied on business since 2004, i t  is 

110 longer a ''r~111~ti0111ng company" arid therefore qualifies as a "dissolved" corporation cntitlcd to 

wind u p  its affairs fails to satisfy any of the four bases for dissolution undcr New Jersey 

corporate law, NJSA 14A: 12-8. Although there has becn a corporate suspeiision/rcvocalioti 

issued by the New Jersey Dcpartment of Revenue, thcre is no showing that there has cvcr been a 

proclamation of dissolution by the New Jersey Secretaiy of State within the meaning or  N.J.S.A. 

14A:12-8(b). 

If petitioncr Iiad tnily been dissolved, that fact would show up iii the Ncw Jcrsey 

corporate database. As of January 27, 2010, New Jersey's corporatc database contains 110 ci1ti-y 

showing that petitioncr 113s ever been dissolved, i , c , ,  i t  docs not state "dissolved without assets." 

Instead, petitioner's corporate status as of May 20, 2009 is described as "revoked for not filing 

annual report for 2 consecutive years." Petitioner's corporatc status as of January 27, 201 0 is 

described as "rcinstatcmcnt procedures pendjiig." As a result, absent any certilicatc, 

proclamation, or judgment of dissolution within the meaning of N.J.S.A, 14A: 12-8, petitioner 

cannot claim to bc a dissolved New Jersey corporatton. 
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Respondents assert what was deterniinative to the Court was not whether petitioner was 

still carrying on business or intcnded to do so in thc Kuture; what h e  Court rclied on, and 

corrcctly so, was that revocation (as opposed to dissolution) is a sanction intciided by New .jersey 

law to secure compliance with its tax statutes by forbidding actions such as this one. F L I I - ~ I ~ ,  thc 

caselaw cited by petitioncr does not hclp petitioner, in  that the corporations in such cases 

involved a New York company that was "dissolved" for nonpayment of taxes. Petitioner was, 

and still is, a Ncw Jerscy corporation that has not bceii dissolved. 

Rcspondents argue that renewal is unwarranted as there arc no deterniinative new [acts. 

'Ihe only new facts presentcd by petitioner are that it has not done business since 2004, that i t  is 

seeking corporate reinstatement solely for purposes of recovering in this suit, that its principal 

now lives and works in China, and that its last 2004 bank statcnient showcd a zei-o balancc. 

Howcver, if respondenis' takc oil the case is correct, then these facts would riot change the prior 

deterniination. 

Nor is there any reasonable justification for failing to present these ficts 011 the prior 

motion. Respondcnts did not argue in their prior opposition that a dissolved corporation cannot 

maintain a lawsuit. Respondents relied solely on the vcry suspension/revocation theory which 

the Court relied upon in dismissing the petition. Its argument did not mention any dissolution It 

was petitioner, in its rcply memorandum, who first raised the issue of dissolution. Pctitioner 

attempted to characterize its revocation as just a dissolution that did not prevent it from 

maintaining the special proceeding. If petitioner was going to rely 011 a theory of corporate 

dissolution, then it should have adduced in its reply papers whatever proof was neccssary to 

demonstrate thc dissolution. If petitioner is correct that, under Ncw Jersey law, its cessation of 
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business, without inore, amounted to a dissolution, which respondents dispute, then i t  should 

have made a Factual showing of'cessation in its reply papers - a cessation known to it at the time. 

Its failure to do so is iiot justifiable, as a motion to renew must bc based upon additional material 

facts which existcd at tinic prior motion was made but were riot then known to party seeking 

lcave to renew and thereforc not made known to courl. 

hi reply, petitioner argues that respondents' opposition papers do not in  any way support 

the Court's Opinion h a t  was decided in their favor. 111 fact, respondents argued against it by 

relying on New Jersey law when it is clear that the Court, as i t  should, fully rclied 011 New York 

law. The Court cited scveral New York cases that stand for the proposition that wlicn a 

corporation's status is dissolved and/or rcvoked by proclamation, it  maintains tlic right to suc for 

thc puryose of' winding up its affairs pursuant to BCL $1 OOG(a). The Court, howcver, found that 

although petitioner filed for reinstatement, its status as a corporation rcmains revoked and i t  

thereforc lacked thc power to maintain this action. Essentially, the Court held that petitioiici- is 

iiot "winding up its affairs." Petitioner now argues that i t  is a coiporalion wincling up its affairs 

and its reinstatcment was commenced solely for the purpose of ensuring that it had the 

unarguable right to pursue the prescnt lawsuit. Although petitioner, a dissolved corporation, 

maintains the legal right to suc as part of winding up its affairs, Joseph's affidavit was submitted 

to thc Court as cvidence that Bonzy's reinstatement is liiniled to protecting its right to maintain a 

lawsuit. 

Moreover, the First Dcpartment analyzed the abovc statute along with :i tax statiitc. Thcr-e 

[he Court stated that New York law fully supports a revoked forcign corporation's right to pursue 

its operation for purposes of wiiidiiig up its affairs, especially, as is the case here, Tor purposes of 
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collecting a debt. Petitioner should therefore bc allowed to collect: on thc debt owcd to i t .  

Discussion 

A motion to renew pursuant to CPLR 2221, when properly madc, posits newly discovered 

facts that wcre not previously available or a sufficient explanation is made why they could not 

have been offered to the Court origiiially (see ti‘isczission in Alperi v Wolf, 194 Misc 2d 126, 133, 

75 1 NYS2d 707 [Supremc Court New York County 20021; D. Siege1 New York Practice $ 254 

[3rd ed. 19991). A motion to renew, “is intendcd lo draw the court’s attention to new or additional 

hcts  which, although in existence at the time of thc original motion, werc iinknown to the party 

seeking renewal and tliercfore not brought to the court’s attention” (Beiiiy v W y t i . y w d ,  132 ADZd 

190, 522 NYS2d 51 1 [ I s t  Dept], Iv. disrnisscd 71 NY2d 994, 529 NYS2d 277 [1987]). 

Based on the principles above, the Court denies renewal. Petitioner’s claim that it did no t  

have an opportunity to provide evidencc that it was no longer a functioning corporation lacks 

nicrit. Petitioner’s previous reply included the claim that it was a dissolved corporation and 

petitioner failed submit, as it docs now, (1) the affidavit of its president and (2) the bank 

stalement, to support its claim that it is dissolved. That rcspondents sur-replied that petitinncr 

was not doing busincss was not an issue raised for thc first time, since such argunicnt was i i i  

direct responsc to petitioner’s claim that it was dissolvcd. 

A motion for lcave to reargue, 011 the other hand, under CPLR 2221, “is addressed to the 

sound discretion of thc court and may be granted only up011 a showiiig ‘that the court overlooked 

or misapprehended thc ficts or the law or for some reason mistakenly arrived at its carlicr 

decision”’ ( Williiiin P. PahI Eyztipmenr C‘nrp. v Kcissis, I82 AD2d 22 [ 1 st Dept] Iv, rietiitd r r r z d  

clismissd 80 NY2cI 1005, 592 NYS2d 665 [1992], rewg.  defiied 81 NY2d 782, 594 NYS2d 714 
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[ 19931). Rcargument is not designed to afford the uiisuccessful party succcssive opportunities to 

reargue issues previously decided (Pro Arokcwgc v Hoine IIIX C‘o., 99 AD21 97 1, 472 NY S2d 

661) or lo prescnt argumciits different froin those origiiially asserted ( F o l q ~  v R d l c ,  68 AD2d 

558, 4113 NYS2d 588); Willicrrn P. P’ahl Eyuiprneiit Chrp. v Kassis, su4prrs). On reargument tlic 

courl’s attcntion must bc drawn to any controlling fact or applicable principle of law which was 

misconstrued or ovcrlooked (see Mucklowe v Browning School, 80 AD2d 790, 437 NYS2d 1 1 

[ 1 Dept 198 1 J ) ,  

Prcviously, in rcsponse to respondents’ argument in opposition that pctitioner lacked 

standing due the rcvocation of its corporatc status, petitioner raised in reply thc claim that i t  was 

a dissolved corporation that niay “SUC or be sued in all courls and participatc in actions a id  

proceedings.” Pctitioner addcd that it had also filed for reinstatement. 111 a sur-reply, 

rcspondents retorted that petitioner’s revocatjoii of its corporate status by New Jersey is not a 

dissolution, but a suspension of its charter, and any acts by pctitioner during the period of its 

revocation can only be validated retroactively upon its reinstatement. Respondents also argued 

that nothing in tlic pctition indicates that petitioner is a dissolvcd coiporation and that petitionei- 

was not winding down but still doing business. Thus, according to respondents, pctttioner could 

not pursuc this case until its reinstatement. Howevcr, as petitioner points out, the Petition 

indicates that “at all times relevant to this action” (which the Petition cxplaiiis was in 2003 whcn 

the shipments wcrc to be delivered (119)) petitioner “was” a New Jersey corporation and “was 

engaged i n  business. . .,” (711) and consistenl with this position, petilioner argued that it was :i 

dissolved corporation. Further, as pctitioner points out, thcrc was no evidence, exccpt for the 

fact that petitioner filed a petition, indicating that petitioner was still doing business. Thus, iinder 
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thc circuiiistances and in the interest ofjustice, this court will exercise discretion arid grant tlic 

plaintiffs motion for leave to reargue. 

As respondents point out, N.J.S.A. 14A: 12-8 prescribcs the iiianner in which ;i New 

Jerscy Coiyoration is dissolvcd, and provides that: 

14A: 12-8. Effective time of dissolution 

A corporation is dissolved 
(a) when tlic period of duration staled in the corporation's certificate of incorporation 
expires and the corporation files a certificate of dissolution in thc officc of the Sccrctary 
of State pursuant to section 14A: 12-5-1 ; or 
(b) upon the proclanlation of the Secretary of State issued pursuant to section 54: 1 1-2 of 
the Revised Statutes; or 
(c) when a certificate of dissolution is filed in the office of the Secretary of State pursuant 
to section 14A:12-2, 14A: 12-3, 14A:12-4 or 14A:12-5, except when a later lime not to 
exceed 00 days after the date of filing is specified i n  the certificate of dissolution; or 
(d) whcii a judgment of forfciturc of corporate franchises or of dissolution is cntcred by a 
coiirt of coinpetelit jurisdiction. 

Notably, section 54: 1 1-2 pertaining to proclamations of the Secretary 01 Statc ill  

subsection (b) abovc providcs: 

Delinquents reported to secrctary o r  statc; proclamation voiding chai-tcr 

, , , the Division of Taxation shall rcport to the Secretaiy of State a list of all corporations 
which for 2 years next preceding the report have fuiled to pay the taxes assesscd against 
thcm uiidcr any law of this State as provided in section 54: 1 1-1 of this Title. The 
Secretivy oJ'Stiite shill1 forthwith issue his proclamnlion ileclrrring under this Title rind 
chripter, thrst thc charters of these corporations are repealed, rind d l  p o w c ~ s  cor! fci-rcd / ~ J J  

luw UJ>OH tlwm shrill hereuflcr he inoperative rritcl void. The proclamation of the 
Sccrctary of Statc sliall be filed in his office. 
( S m  also Ainericun Sur, C'o. 11 Grcnt White Spirit Co., 5 8  NJ Eq 526, 43 A 579 [ 1809](;i 

corporatioil which had defiiulted in the payment of state taxes and has been proclaimed by thc 

governor, under the provisions of E. 1896, p. 3 19, MMS within the provisiorts for widi,tg tip 

corporations, contained in fj$ 53 to 60 of the Corporation Act or 1896, I,. 1896, p. 277 
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(Emphasis addcd). 

Notwithstanding the four bases outlined in N.J.S.A. 14A: 12-8 under which a New Jersey 

corporation may be dissolved, a revocation of a corporation’s charter for nonpaynicnt of taxcs 

may also opcratc to dissolve a corporation for the purposc of perniilting such a coiporation to 

wind up  its affairs. 

In Lcurcellotti v Mcirylnd Ckus. Co., (260 NJ Super- 579, G I  7 A2d 296 [ I992]), plaintiffs 

opcratcd a truck repair business at in Jcrscy City through a corporation known as J & L Diesel 

Kepair, lnc. (“J & L”). ‘Ihc corporation’s charter was revoked by the New Jersey Sccrctary of 

State in 1983 for nonpayment of franchise taxes, and on March 7, 1984, tlic insurancc policy that 

was the subject of  the suit was amended to change the name of the insurcd from the corporation 

to the name of plaintiff Carl Lancellotti, the owner of the building in which the busiiicss was 

conducted. On the issuc of standing, the Court stated: 

The Secretary of State revoked the corporate charter o f J  & L sometime in 1983, and the 
insurance policy was amended March 7, 1984. Both these cveuts took place prior to the 
lire. The ejjkct o j ’ t k  rcvocation was to dissolvc the coipormtion. N.,J.S.A. f 4A .  /2-8(h). A 
dissolution prohibits the coiporation from carrying on its business exccpt for thc purpose 
of winding up its affairs by (ct) collecting its us.se~s; (b) conveying for cash such of its 
asscts as are not to be distributed in kind to its shareholders; (c) paying, satisfying and 
discharging its debts and other liabilities; and (d) doing all other acts required lo liqwdatc 
its business arid afhirs. N.J.S.A. 14A: 12-9( 1). 
(Emphasis Added). 

I t  has been stated that the iorfeiture ofpctitioner’s corporate charter destroys the 

corporation’s existence as a legal entity (AmJur Corporations i j  239 1, citing Lnnccllofti v 

Muylurzd Ccis. Co.). Thus, the cffect of New Jersey’s revocation was to dissolve petitioner 

Tlic dissolution of a coi-poration does not extinguish dcbts due or owing by it  ( M d ’ a r t c ~  I J  

Ketchurn, 72 N. J .  Law, 247, 62 A. 693). Upon the dissolution of thc corporation, the dissolvcd 
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corporation exists solcly lo prosccute (and defend suits) and has slanding to recovcr its dcbl li.om 

respondents (sec Luiiccllotti v MnryIancE Cus. Co., 260 N.I Supcr at 583) ThercTore, upon 

reargument, thc Court tinds that revocation of petitioner’s charter by the State of Ncw Jersey for 

failure to file taxes is analogous to a dissolution, thereby permitting petitioner standing to pursue 

this action in an attempt to wind up its affairs. As such, this Court’s Deccmber 9, 2009 decision 

disinissiiig thc petition f a  lack of standing is vacated. 

Based on the foregoing, i t  is hereby 

OKDERED that the branch of the motion by petitioner, Bonzy, Inc. for leavc to reargue 

this Court’s decision datcd December 9, 2009 is granted; and i t  is further 

ORDERED that the branch of the motion by petitioner, Bonzy, Inc. Tor leavc to renew is 

denied; and it is further 

ORDERED that the branch of petitioner’s motion for an order vacating the Court’s 

decision dated Decembcr 9, 2009 upon reargument is granted, and the decision dated Dccciiiber 

9, 2009 is hereby VACATED; aiid it is further 

ORDERED that the petition is hereby reinstated; and i t  is further 

within 

Dated: 

ORDERED the petitioner serve a copy of this order with notice of entry upo#;iies 

20 days of entry. 

This constitutes the decision and order of the Court. 

March 5 ,  201 0 

HON. CAROL EDMUD 
12 
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