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P 1 ai 11 ti ff, 

- against - 
Index Numbcr: 10930 1 /2009 

Submission Date: May 19, 20 I O  

WD-l 'V, 1.LC and WINDMILL DECISION AND ORDER 

Notice of Motion and Affirrn. in Supp. oTMot. for I)efiluIt Judgment . . . . . . . . .  1 
Aff. of William Hirschfeld . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .2 
Mciiio of 1,aw Opposing Mot. for Default Judgmenl. . . . . . . . . . . . . . . . . . . . . . .  3 
Reply in Supp. of Mot. for Ilefault Judgment. . . . . . . . . . . . . . . . . . . . . . . . . . . .  4 
Siipp. Affimi. in  Supp. of Mol. for Default Judgment . . . . . . . . . . . . . . . . . . . . .  .S 

IION. SALlANN SCARPULLA, J.: 

In this action for breach of contract, plaintiff William Ilirsclif'tld ("I-Iirschfeld") 

inoves for a deLiult j udginent against defendants KFD-l'V, LLC: ('lRFD") and Windmill 

Productions, LLC ("Windmill") (collectivcly the "dcl'endants") pursuant t o  CPI,R 32 I5(a) 

'l'his action ariscs out ol' an allcged eniployinent contract eiitcrcd into betwccn 

I Iirschfcld and dcf'endants in b'ebruary 2008. 111 o r  about that clalc, Hirschfeld was 
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employed as a Production Manager a t  Kaiiibow Studios in New York, Ncw York. In that 

capacity, he worked 011 tlie telcvisiori program "lmus in the Morning" (the "Imus Show"). 

which is produced and distributed by defendants. Allegedly, the parties critered into an 

oral agreement in or about February 2008 whereby defendants agreed lo coiiipeiisatc 

Hirschf'cld directly for certain scrvices performed in conncction with the Iiiius Show. I 'hc 

parties dispute tlie nature of this agreement. Hirschfeld asserts that defendants liircd him 

as a salaried ciiiployee with a benefits package, while defendants inaiiitain that IIirsclifcId 

was retaincd as an indcpcndent contractor to perl'orin certain offsitc production services 

for the Imus Show when it was not being filmed at Rainbow Studios. 

Hirschfeld alleges that he invoiced defendants for services he pcrl'ormed under the 

contract from mid-February to mid-June 2008 but that defcridants paid Hirschfeld only 

for those invoices submitted for services performed betwccn mid-Fcbruary and early 

March 2008. Defendants argue that they ceased paying based on their belief that 

Hirschkld was invoicing them for services pcrl'orined oiisite at Kainbow Studios, which 

dcfendanls contend are outside ol' the parties' agreemcnt. I-Iirschfcld has not been 

coinpciisated for the invoices suhiiiilted for services perfbrmcd betwccn early March and 

mid-June 2008 aiid has not received pnyineiit for the beiicfits he claims were part of thc 

eniolment agreed to in the al lcged employmcnt contract. 

Iiirschfeld coinmenced this action against RI;D in or about July 2009 seeking to 

recover thc amount of wages and expcrises invoiced to del'endants from early March 
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through mid-Junc 2008 as wcll as tlic benefits hc claims are due to him, pro-ratcd from 

mid-Fcbruary to mid-June 2008. Alternatively, Hirschfeld seeks 10 recover for iinpaid 

wages under the Fair Labor Standards Act of 1938, 29 1J.S.C. 5 201 et seq. 

Subsequent to service of the original complaint upon KIT1 in or about July 2009, 

the parties entered into settleinelit negotiations. These iicgotiatioiis becainc protracted 

throughout thc sunliner and i'all of 2009, with RFD's deadline for answering the 

complaint being extended via stipulation as well as oral agreement. 

Pursuant to stipulation by the parties, in or about Novembcr 16, 2009, Hirschfeld 

filed an amended complaint, which, inter alia, added Windmill as a defendant. 'I'liis 

resulted in renewcd settleincnt discussions and further extcnsion of the deadline for 

de fen dan t S I  answer . 

Aller a period or  inactivity in scttlcrnent negotiations, I Iirschfcld's counsel 

inro'oniied defendants' attorney on or about Fcbrirary 16, 20 10 that il'def'cndants failed to 

o l k r  a rcncwed settlement proposal within forty-eight hours, Hirschfeld wocrld consider 

the settleiiiciit negotiations closed and would move lbrward with "next steps." 'l'his 

deadline was extended via a n  einail froin Hirschfcld's attoriicy lo dcf'cnse counsel, 

wherein I-Iirschfeld's counsel stated, "[ W]e arc riot prepred to extend beyond Monday 

[February 22, 20 1 O] . ' I  

'1'1ie partics offer confliding accounts or  what occurred on Februaiy 22, 20 10. 

Llefeiidmts' counsel contends that he left HirschI'eld's attorney a telcphonic incssage h at 
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was not returned. Hirschfeld's attorney, meanwhile, maintains that she spoke with 

defensc counsel OII that date and was informed thal defendants' did no1 have any further 

sct tlemen t proposals. 

Hirsclifcld liled tlie present motion on March 1 1, 20 I O ,  alleging that defendants 

are in dehult as a result of thcir hilure to answer the airiended complaint by February 22, 

20 I O .  In opposition, dcfendants contend that a default judgment is unwarranted becausc 

the partics agreed to an indefinite extension ofthe time to respond which was not 

rescinded. Along with their opposition to this motion, the defendants have servcd their 

proposccd answer to the amendcd complaint. 

Discussion 

A motion for a dcfault judginent under CPLR 32 15 reyuircs: (1) proor of scrvice 

of tlic suininons and complaint; (2) proof of the claim; and (3) proof of the default and 

ainount due. CPT,R 321S(f); see also Sicgel, New York Practicc, 5 295 (41h ed. 2005). 

'l'his Court finds that Iiirschfcld has satisfied the first two requircrnents of CI'J,R 32 1 S( f). 

IIowever, this Court finds that defendants were not in default and that it is appropriate for 

the Court to exercise its discretion to allow the casc to proceed 011 the mcrits. Hirschfeld's 

motinii is dcnied. 

Hirschl'cld's service of the suiiiiiions and amcndcd complaint is undisputed. 

Hirsclifeld has provided both an nfiidavil of servicc or  the amendcd coiiiplainl arid 

corrcspondence from defense counsel coiitiriiiing servicc. 
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Hirschfeld has also demonstrated prool'of his claims. Although defendants 

suggest that Tlirschleld was under a burden to provide docuinentary cvidencc of tlic 

contract betwccn the parties, no such evidentiary burden is placed on a plaintiff moving 

[or default judgment. See Woads.cin v. Mendoiz Leusinl: Corp., 100 N.Y .2d 62, 70-7 1 

(2003) ("Given that in del'ault proceedings the defendant has failed to appear and the 

plaintiff docs not have tlic benefit of discovery, the affidavit or verified complaint need 

only allege enough i k t s  to enable a court to determine that a viable causc d a d o 1 1  

exists."); Al Fuyt'dv. Burrrk, 39 A.D.3d 371, 372 (1st Dcp't 2007). IIirschfeld's affidavit 

asserts personal knowledge as to lhe existence of an oral einploymeiit contract and 

describes with particularity defendants' fiilure to remunerate hiiii in accordance with that 

agreerncnt. 'l'his is sufk ien t  to establish a cause of action for purposes ol'a CPLR 321 5 

iiiotion. Scc ,Joosten v. Gale, 129 A.D.2d 53 1, 535 (1st Dep't 1987) (finding that, on a 

iiiotion under CPLK 32 15, "[tlhe standard of proof is not stringent, amounting only to 

some firsthand confirmation of the hcts"). 

Similarly, I-Iirschl'eld has cstahlished the amount duc under the alleged contract. 

TTis dfidavit allcgcs in detail the salary, expenses, and bcnelh owcd to him by 

defendants. Hirsclifcld has provided copies of invoices he asserts were sent to dcfendants 

for the unpaid hours worked and expenses incurrcd in conncction with services hc 

pcrfornied lor defciidants. 
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Although Hirschfeld has satisfied thc first two elements of CPLR 32 I S(0, this 

Court declines to lind that the defcndants are in dehult, based on thc circumstances of the 

parties' settlement negotiations. 

The partics were iiivolved in protracted settlciiicnt negotiations during which 

defciidants' dcadline to ariswcr was extended - formally and inforinally - on iiiultiplc 

occasions. Given the nature of. these negotiations, Hirschkld's attorney's vague m a i l  

statements that Hirschi'cld would not "extcnd beyond Monday'' and would "take next 

steps" do not evincc ii clear repldiation of the partics' tacit understanding of an indefinite 

cxtension of the defendants' time to answcr. Previously, in October 2009, Hirschfeld's 

attorney had sent to dcfciise counsel a formal letter setting a specilic deadline for 

answcring the complaint. 'The absence of such a letter from fh-schfeld's counsel with 

respect to thc communication that occurred i n  February 20 10 provides support for defense 

counsel's contention that he did not believe that February 22, 2010 inarlced a final 

deadline for responding to thc amended complaint. See Siinpson v. Aperitivo, 1 ~ .  , 97 

A.D.2d 7 10, 7 1 1 ( 1 st Dep't 1983) (reversing default judgment where, among other things, 

cvidence existed that dcfendant's carrier believed defendants had an open tiiiiei'ramc in 

which to mswtx the complaint). 

Moreover, the dispute as to the cominunicalion that occurred between thc parties 

on February 22, 20 10 lcavcs lhis Court without suflicient eviclcnce to find that dcknse 

counsel failed to comply with the rcquireiiients that I Iirschfeld's attorney set for that date. 
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Although Hirschfeld's attorney attests to a phone convcrsation with dcfeiise cou~isel on 

February 23, 20 10, defendants' attorney asserts that his mcssage to Hirschkld's attorney 

was never retunled. 'l'his uncertainty further warrants this Court's exercisc of its 

discretion in denying I Iirschfcld's motion. See Arred Enterprises Corp. v. /izdemni1y IIIS. 

C'o., IO8 A.D.2d 624, 626 (1st Dep't 1985) (linding a reasonable excuse for failurc to 

tiinelqj answcr based on defendant's "attorney's understanding of the convcrsations with 

opposing counsel"). 

Defendants' proiiipt response to Hirschfeld's motion and its concurrent service of 

an answer dcrnonstratc that the defendants are activcly involvcd in tlic resolution of this 

matter. SPE Stevens Vu11 Lines, Inc. v. Don's Moving & Storage, Iizc., 2009 N.Y. Slip. Op. 

3053c)lJ (Sup. Ct. N.Y. Co. 2009) (denying motion for default where defendant's attorney 

averred thaL plaintiff's attorney had granled extension to answer, dclay in answering was 

brief, and defendant had not abandoned dcfcnse of the claim). Accordingly, the Court is 

"satisficd that the dci'endant[s] at no time intended to abandon the defense of this action, 

and that the ovcr-all circumstances arc such as justify the excrcise of [ 1 discrction to 

allow a resolution of thc contested issues on thc iiierils." Simproi7, 97 A.11.2d al 7 1 1 ;  sec 
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nlso P w e z  v .JOordm, 37 A.D.3d 200, 204 (1st Dep't 2007); Congress Tnlcoti C'orp v. 

Pucemakers Trndiriy Gorp., 161 A.D.2d 554, 5 5 5  (1st Llep't 1990). 

I n  accordance with the foregoing, it is 

ORDERED that plaintiff William Hirschfcld's motion for default judgment against 

def'cndants WID-TV, LLC axid Windmill Productions, LLC is denied. Tt is further 

ORDERED that dcfendants RFL)-'l'V, LLC and Windmill Productions, LLC are 

directed l o  serve an answer to the ainendcd coinplaint within twcnty (20) days after 

service of a copy of this ordcr with notice of entry. 11 is furthcr 

OIWERED that as tlic Civil Courl of the City of New Yorlc has .jurisdiction of the 

parties to this action and pursuant to Kule 202.13(a) ofthe uiiifbriii Civil Rules for the 

Supreme Court and the County Court, this action is stricken froin the Calendar of this 

Court and transferred to thc Civil Court for the City of New Yorli, County of New York. 

It is furthcr 

0RII)ERHl that thc clerk ofNew York County shall transfer to the clerk ofthe 

Civil Court of the City of New York, County of New York, all papers in this action now 

in his possession, upon payincnt o l  his propcr fws, if any, and the clcrk of thc Civil Court 

ol'the City oi'New York, Coirnty of New York, upon service o r a  certificd copy of this 

order upon him and upon delivery oi'thc papers ofthis action to him by the clerk of' h e  

County o l  New York, shall place this action upon the appropriatc calenclar ol' the said 

Civil Court, witl i~~ut tlic payment of any additional fccs. It is further 
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ORDERED thal [he above-entitled cause be, and it is heruby, transli-rred to said 

Court to bc hcard, tried and determined as il'originally brought illereill but subjjcci to the 

provisions of CPLR 32S(d). 

'I'his constitutes the decision and order of the Courl. 

Dated: Ncw York, New York 
June ,; :i., 20 10 
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