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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
'--. 

I ,  5 (3 PART 
Justice 

MOTION DATE - 
MOTION SEO. NO. 'S 

The following papers, numbered 1 to  were read on this motion tolfor 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

Answering Affidavits - Exhibits ,- 

Replying Affidavits -~ 

Cross-Motion: Yes 'd No 

PAPERS NUMBERED 

Upon the foregoing papers, it is ordered that this motion J 3  C v /  JGJ/l/ -7 L .w/ 3 1 

7 -  - 7 - t c  
Dated: 

-- - 
Check one: I FINAL DISPOSITION - /  (! NON-FINAL DISPOSITION 

Check if appropriate: _ _  I D O N O T P O S T  L REFERENCE 

0 SUBMIT ORDER/JtTDG. 0 SETTLE ORDER /JZTDG. 
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FRIED MAN, ROB E RTA 
vs. 

1 1  INDEXNO. 

A.L. FRIEDMAN, L.P. 

SEQUENCE NUMBER 002 

SUMMARY JUDGMENT - 

MOTION DATE 

MOTION s m .  NO. 
n - .  I:‘ &. 2 - A  

MOTION CAL. NO. 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affldavits - Exhibits 

Replying Affidavits 
--,- I 

PAPERS NUMBERED 

Cross-Motion: L.1 Yes u No 

Upon the foregoing papers, it is ordered that this motion 

Check if appropriate: DO NOT POST il REFERENCE 
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P 1 ai n ti ff, 
vs. 

A.I. FRIEDMAN, L.P., et a1 

Defendants. @o,. 

Indcx. No. : 190263/09 
Motion Seq. 002 

I n  this asbestos-related personal injury action, defendant, Unit&&iilsonite Laboratorics 
#?* 
/@A 

(“UGI,”) nioves to dismiss the complaint and all cross claims asserted @&it it in this action 

pursuant to CPLR 3212, on the ground tliat plaintiff, Roberta Friedman (“I’laintil”’), has not 

demonstrated sufficient evidencc that she was exposed to asbestos from an asbestos-containing 

product manufactured or distributed by UGL. 

Plaintiff has been diagnosed with mesothelioma. Plaintiff and her niothcr, lienee Beer, 

testified that a UGL coinpound was used by plaintiff’s lather and uiiclc for renovalions done at thc 

family’s rcsidcrice when plaintii‘i‘was a child. The family residence was located at 56-33 Clovcrdale 

Houlcvard in Bayside, New York. These renovations were made from approximately 1956 to 1970. 

The UGL lbrinula card for its joint coriipound product arid Derendant’s Answers to Interrogatories 

state that it did not eliminate the use of-asbestos until 1975. (Plaintiff+s Exhibit F, Exhibit G at 10, 

67). 

Plaintiff and her mother testiiied that plaintifl‘was present when a IJGI, compound was used 

in her home. Plairitifl‘helped her lather clean up the product after hc used it. The description of 

the packaging and product itsclf is similar to a description in a lJGL brochurc which was issued 

during the time plaintiff alleges exposurc. Plaintiff testified that thc LJGL product was purchascd 
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bctwcen 1956 and 1970 by her father from tlic Scrri.s in Great Neck, 1,on.g Island. 

Dereiidant argues that suiiiniaiy judgnient should be granted bascd on the failurc of plaintiff 

to produce any evidence that SIX was exposed to any asbestos-containinfi products or material 

manuljctured by UGL during her lifetime. Dekndant supports this motion with tlic Aflidavit of 

Thomas Whitc, President olUGL, which states that UGl, never sold any products to Scms during 

or bcforc thc relevant time period (1 956-1 970). Defendant argues that While’s affidavit 

demonstrates that plaintifys testimony can be discrcditcd since it is inipossi ble that her fathcr 

purchased IJGL at Soars. 

In response, plaintiff coiitciids that she could have been inistalcen as to wlicrc the UGL 

product was purchased. Plaintiff states shc never saw her Ihther actually purchase it from ,Swrs but 

rathcr that is simply where she assumed it was purchased from. Plaintiffs inothcr testifled that the 

joint compound products plaintiff’s unclc purcliascd wcre from a paint stoic 011 Bell Boulevard off 

of Northern Boulevard. 

Summary judgment is a drastic remedy, which must not be granted ifthere is “any doubt as 

l o  the existence of ;I triable issue.” J-Icndcrson v. Citv of New York, 178 A.D.2d 129 (1 st Ilept., 

1991). Jjcrc, plaintiff has presented sulficient evidence to raise a triable issue of fact concerning 

plaintiff’s alleged asbeslos exposure from a UGL product. Plaintii‘f‘lestified that a LJGL product was 

used in her home by “her uncle and his CTCW’~. (Plaintiffs Exhibit l3, p, 45.) Plaintilf was able to 

identify thc type of packaging and form the ‘IJGL product came in: 

Q. 

A. 

Q. 

A. 

What type or packaging did the UGL come in? 

It camc i n  a box. 

Do you recall how largc of a box? 

1 would say probably four or five pounds. 
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(Plaintiffs Exhibit A, p. 55 . )  

Plaintiff tcstified that she saw UGL products all tlic time. (Plaintiff’s Exhibit A, p. 220.) 

Plaintiff described the UGL product as follows: 

Q 

A 

Q 

A 

Q 

A 

v 
A 

A i d  do you know the consistcncy of the UGI, product? 

Ycah, it was powdcr. 

Okay. Aiid do you believe you wcrc cxposed to asbcstos liom thc UGL compound‘? 

MS. 1)ARGER: Objection. 

Yes. 

Can you describe how? 

Froin the dust that it created. Thcrc was dust all ovcr the product. 

Can you describe how it was applicd that created the dust? 

It had lo be inixcd with water, and that would create a lot of dust. And then when 
it was sanded, it would create a lot of dust. And then when it was clcaned up, it 
would creatc a lot, a lot ol‘dust, as wcll. 

(Defendant’s Exhibit B, 13.45-46, 1.24-26, 1-16.) 

Plaintiffs mother testiGed that plaintiff helped her unclc whenever he was around, “bccause 

she was always curious to see what was going on.” (Plaintiffs Exhibit C, p. 21.) 

While plaintiff did testify that the products were purcliased at Sears, she also testilied that 

she did not personally see her father purchase the product at Secxrs. (Plaintiffs Exhibit B, p. 45.) 

Plaintiff also tcstified : 

Q Did your lather purchase all of his products at Scars’? 

A I would say he purchased a lot of products lroin Sears. I,Ie inay have purchased 
things, some things, from other places that I don’t know. But, from what I saw, hc 
purchased a lot of stuff from Sears. 

(Plaintiffs Exhibit H, p.71.). 
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Plaintiff’s inother testified that her brother-in-law purchased the compounds that lie used at 

“a paint store 011 Bell Boulevard, and hc most - - lie picked up a lot o f  things thcrc.. .” Plaiiitiri’s 

mother also testifkd that the father purchased most of his products from Sears. 

Q Do you know where the compounds that wcre used in the construction of thc 
basement wcrc purchased? 

A Most likely at Sears, 

Q Why do you say that? 

A Because that’s whcrc my husband used to go to purchasc most of-his products. 

(Plaintill’s Exhibit C, p. 18-19.) 

Whether the plaintiffwas correct or incorrect as to where the UGL compound was purchased 

is an issue olcredibility. “The assessmcnt of the value o f a  witness’ tcstirnony constitutes an issue 

for resolution by the trier of fact and any apparent discrepancy bctween the testimony and the 

cvidence of the record goes only to the weight and not tlic admissibility of tlie testiniuny.” (&, 

Dollas v. W. R. Grace & Company, 225 A.D.2d 319, 321 [1996].) 

Under tlic facts in this case, summary j udgment must bc dcnied. PlaintiUs are not required 

to show a prccisc causc of their damages, but  only to show facts and conditions from which 

dcfendaiit’s liability may be reasonably inlerred. “[Tlhat is, that plaintifT workcd i n  the vicinity 

where defendant’s products were used, and that plaintiff was exposed to dcfcndaiit’s product.” 

Corneau v. W.R. Grace & Co. Cnnn., 2 16 A.D.2d 79, 80 (1 st Dept., 1995). 

In this case, the deposition testimony of plaintill‘ and plaintiff‘s mother, in which they 

specifically rccall plaintiff k i n g  exposed to IJGL products are sufficient to raise issues of fact 

relative to tlie origin of plaintilf s exposure to asbestos. Accordingly, defendant’s motion for 

sumnary j udgiiwnt is denied, 
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Therefore, it is hereby 

0KL)HIIHD that IJGL’s inotioii for suiiiniary judgrnciit is denied. 

This constitutes the decision and ordcr of thc couit. 

1) ATE11 : JULY ‘7 ,2010 

,J.S.C. 
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