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SIJPREME COUII1' OF T H E  STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 2.7 

HUIISON INSURANCE COMPANY 

P 1 ai n t i ff, 

X _ _ - - - - - - - - - - - - _ _ - _ _ _ - - - - - - - - - - - - - - - - - - - - -  

Index No. 602 I06/09 

R 

% 

OPINION 

'< 
-X %$+ 

-against- 

I9 

AK CONS'I'IIIJC'I'ION U3. l,I,C, PANASTA 
GSTA'I'ES, INC'. AND HBMENT MEHTA 

Defendants. %4 +e% 4 ?Q@ 
- - - - - - - - - - - - - - r _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

?+? 
RICHARD F. BRAUN, .J.: 33. 

This is an action for a declaratory judgment (CPLR 3001) in relation to subrogation lor 

property damage, consisting of six theories under which a declaration is sought: brcach of contract; 

breach of implicd and express warranties; misrepresentation; negligent, recklcss, or intentional 

conduct as to the statute ol' limitations; negligcnt, rccklcss, or intentional failure to preserve 

subrogation rights; and for attorneys' lees and costs. Defendant AK Construction Co. LLC movcs 

to dismiss plaintin's complaint, pursuant to CPLR 321 1 (a) ( 5 )  and (7). Ikfcndants l'anasia Estates, 

Inc. and llcmeiit Mehta move to dismiss the plaintiff-s complaint, pursuant to CPLR 321 1 (a) (I), 

(2), and (7). 

On a motion pursuant to CP1,R 321 1, a complaint must be liberally construed, the factuaJ 

allegations therein must bc acccptcd as true, the plaintill'rnust be given the benefit of all favorablc 

iiifcrciices therefrom, and the court must decide only whether the facts allegcd fall under any 

recognized legal theory ( A G  Cqiital Funding Pcrrtners, L P v LS'~ule X/. Bunk & Trzc.r/ C'o , 5 NY3d 

582, 590-591 [2005]; Sokoloffv Hnrrimm Estatrs Dcv. c'orp., 96 NY2d 409, 414 [2001 1; Allianz 

~Jndoiwriters fns. c'o v Lnndmmk Ins. C'o. ,  13 AD3d 172, 174 r 1 Ft Depl 20041). CPLR 3001 

autliorizes a court to render a declaratory judgment, but only wlicrc a prescnt, genuine legal 
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controversy exists (see NCW I‘o~.k- P14h. I r 1 r m . u  Rc.\cut~:ii Gu.oiiy 11 C.’crr~y, 42 NY2d 527, 329-53 1 

[lf-)77]; Mt, AkKin1c.y Ins. C‘o. v C’orning Ziic.. 33 AD3d 51, 57 [ l ”  Dept 20061). CPLR 3001 

providcs that, if a court dcclincs to rcndcr a dcclaratoiy judgment, thc court shall state its grounds. 

In a dcclaratory judgmcnt action in deciding a motion to dismiss the complaint for hilure to stale 

a claim, “the only qucstion is wlicthcr a proper casc is presented lbr invoking tlic jurisdiction ofthc 

court to make a declaratory jiidgment, and iiot whether thc plaintifl’ is entitled to a dcclaratioii 

favorable to l i i i i i .  (citations omitted)” ( L I S U ~  Hcs~wt~cIi S ‘ c i ~ .  v IIunqwcll ,  fnc., 3 1 AD2d 900, 90 1 

[ 1 Dept 1 9691). 

Plaintiff issued a builders risk policy of insurance to defendant Paiiasia Estates, Inc. covering 

commercial property that said defendant owned. Defendant Panasia Estatcs, Tnc. entered into a series 

of contracts pursuant to which defendant AK Construction Co. LLC performed construction and 

renovation work. On or about July 12, 2003, defendant Panasia Estates, h c .  made ;1 claim with 

plaintiff for watcr clamage to the interior ofthe building due to a raiiistorm. Plaintiff denicd coverage 

asscrting that the damage resulted lrom deterioration and other causes not covered by tlie policy. 

Plaintiff did not assert that the damage to defendant Panasia Estates, Inc.’s building was tllc result 

of defendant AK Construction Co. I , I , C ’ s  construction activitics on tlie rod: because thcn plaintiff 

would have had to providc covcragc. 

Plaintifi’s claims are contingent in that, i f  plaintiiys denial uf dekndant Panasia Estates, 

Tnc.’s claim is found to be erroneous because it is found that defendant AK Construction Co. l,I,C”s 

roof activity causcd the water damage, plaintiff would have to pay defendant Panasia Estates, Inc. 

Plaintiff would then be entitled to seek subrogation recovery from defendant A K  Construction Cu. 

1,TL’. Plaintiff sceks a declaratory judgment with respect tu plaintill’s allcged rights against 

2 

[* 3]



defendant AK C‘oiistruction Co. LLC. Plaintiff also coiltends that defendant Panasia Estates. Inc. 

should have acted to preserve plaintiff-s possible wbrogatioii rights against defendant AK 

Construction Co. LLC. PlaintilT also seeks to Iiold defendant Hcmcnt Mehta individually liable. 

In his deposition testiiiiony, delndant Heinenl Mehta states that lie manages the property of 

defendant Paiiasia Estates, Inc. and invested in defendant AK Construction Co. LLC‘ Defendant 

Heinent Mehta is neither a parly to delkndant Panasia Eshtes, Inc.’s insurance policy, nor is hc an 

insured. Therefore, eve11 if Hernent Mehta was an oLficer, director, and member ol‘ defendant 

Panasia Estates, h c , ,  and iiiember and investor of defendant AK Construction Co. LLC, as plaintiff 

contends, he has no personal liability. Because there is iio justiciable coiitrovcrsy as to him, there 

is no subject malter jurisdiction over him (CPLR 321 1 [a] [2]; Nusu Aufo Supplies v 31 9 Muin LYf 

C’orp., 133 AD2d 265, 266 [2‘Id Dept 1987]), and thc complaint fail’s to state a cause of action as to 

hiin (CPLR 321 I [a] [7]; id.; see Ramunno vSkydeck C’orp., 30 AD3d 1074 [4Ih Dcpt 2006l). Thus, 

the complaint against him sliould be dismissed (,see Elkort v 4YU W EndAve. C‘o., 38 AD2d 1 , 2  [ l “  

Depl 19711). 

Defendants AK Construction Co. 1,LC and Paiiasia Estates, Tnc.’s motions were not grantcd, 

based on plaintill’s claim under the doctrinc of anticipatory subrogation ( K ~ a u s e  17 American Gtinr. 

& Liab. Inns Co., 22 NY2d 147, 152-1 53 11 968 I), Such a claim may be brought either as a dircct 

claim (Allium IJnLferwriiers Ins C’o. 17 Lmdrncrrk Ins. Co., 13 AD3d at  175), os by implcader. 

Pursuant to CPLR 1007, ;1 delendanl is pcrmittcd to iniplcad any person who is or may be liable to 

him for the plaiiitifi’s claim, which language is broad cnough to encompass contingent claims based 

on subrogation (id.; Consolihted Ldison C’o qf‘N. Y, v Royal Indem C’o , 41 hD2d 37, 38-40 [ I ”  

Dcpt 1 973 1). 

Ncithcr the doctrine ollaches nor the statutc orlirnitatioiis serves as a bar in this action (.see 
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). Laches arises out oftlic -qncglect or omission 

to assert a right as, taken in conjuiictic-ln with the lapse of time, more or less great. and other 

circunistaiiccs causing pre,judice to an adverse party, operales as a bar in a court of equity. (citation 

omittcd). The essential elemenl ofthis cquitable deknse is delay prej3-judicial to tlic opposing party 

(citationomitted)." ( A ~ I / / u  of'B~n.crhcr.ch, 3 1 NY2d 76, 8 1 [ I  9721 [internal qiiotationnlark omitled].) 

Dekndants AK Constructioii C h .  LLC' and Paiiasia Estatcs, Inc. liavc not demonstrated that plaintiff 

has taken such an excessive ainoiint c>l  time lo assert its rights that defendants AK C?onstriiclion Co. I 
1,LC and Panasia Estates, Inc. have been p r e j d c e d  by plaintifi's delay. 

Pursuant to CPLR 213 (2), a six year statute ollimilations is applicable to "an action Lipon 

a contractual obligation or liability express or implied ...." As plaintiff asserts, the claims againsl 

defendants AK Construction Co. LLC and Panasia Estates, 11ic. are based. on damage to real properly 

and derive from the construction contract between defendants AK Construction Co. LI-C and Panasia 

Estates, Iiic,, Accordingly, CPLR 213 (2) is applicablc. The statute of limitations began to run on 

July 12, 2003. This action was commenced on July 8, 2009, just short of the six year period. The 

statute of limitations had riot run. 

l'hus. defendant AK Construction Co. LLC's motion was denied. Pursuant to CPLR 8106 

and 8202, plaintiffhas been awarded a total o f $  I 00 niotion costs against defendant AK Construction 

Co. LLC, to abide the event. Dekndants Paiiasia Iistatcs, liic. aiid Hemerit Mehta's motion was 

grantcd to the extent of dimissing plaintiffs complaint as against him. 

Dated: New York, New York 
July 13, 2010 

[* 5]


