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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 15

FATIMA DE LA CRUZ,

Plaintiff,

- against -

NEW YORK PALACE HOTEL, DORCHESTER
SERVICES, INC., ALLSTATE OVERHEAD
GARAGE DOORS, INC., ACME ROLLING STEEL
DOOR, CORP. ARCHDIOCESE OF NEW YORK,
MICHAEL SKURNIK WINES, INC., and FOND DU
LAC COLD STORAGE LLC.,
Defendants. |

X
AMADEOQ HOTELS, LTD d/b/a NEW YORK PALACE
HOTEL,

Third-Party Plaintiff,
-against-
MICHAEI SKURNIK WINE, INC.

Third-Party Defendant.

----- X

ACME ROLLING STEEL DOOR CORP.,

Defendant/Second
Third-Party Plaintiff,

-against-

MICHAEL SKURNIK WINES, INC.
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601197/10

Decision and
Order

Mot. Seq. 001
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Third-Party Defendant/
Second Third-Party
Defendant.
e e e e e e ot et X
AMADEO HOTELS, LTD., d/b/a NEW YORK PALACE
HOTEL,

Third Third-Party Plaintiff,
-against-
FOND LAC COLD STORAGE, LLC,

Third Third-Party Defendant.
---- X

HON EILEEN A. RAKOWER, J.8.C.

Plaintiff brings this action for personal injuries allegedly sustained when she
was struck in the head by the door of a freight elevator at the New York Palace Hotel,
located at 455 Madison Avenue in the County and State of New York on November
6,2007. Defendants Amadeo Hotels, LTD d/b/a New York Palace Hotel (“Hotel”)and
Acme Rolling Steel Door Corp. (“Acme”) brought a third-party action against
Michael Skurnik Wines, Inc. (“Skurnik”). Hotel also brought a third-party action
against Fond Du Lac Storage, LLC (“Fond Du”).

Skurnik now moves to dismiss the complaint, and any cross claims or third
party actions against it, pursuant to CPLR 3211(a)(2) and 3211(a)(7). Plaintiff,
defendant Allstate Overhead Doors (“Allstate”), and Hotel oppose the motion.

Skurnik is a wine dlStI‘lbutIOI'l company which has its principal place of
business in Syosset, New York. Fond Du operates a storage and warehouse facility
in New Jersey. Skurnik contracted with Fond Du on January 31, 2007 to “ship store,
and process orders for the wines and other products [Skurnik] imports and/or
distributes .

On November 6, 2007, Fond Du made a delivery on behalf of Skurnik to the
Palace Hotel. Plaintiff alleges that,“the person dispatched by Defendant, FOND DU
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LAC COLD STORAGE LLC, entered the freight elevator of the . . . HOTEL and
pressed the ‘close door’ button of the freight elevator, closing the door on plaintiff’s

head.”

Skurnik, in support of its motion, submits: the pleadings in the main action and
in the various third party actions; the affidavit of Jim Leskody, CEO of Skurnik; and
the contract between Skurnik and Fond Du. Skurnik asserts that, as it had no presence
at the Hotel on the date of the accident, the complaint fails to state a cause of action
against it. Because Fond Du was an independent contractor, Skurnik argues that it
cannot be held liable, as it did not control Fond Du’s employee.

The opposing parties, who mistakenly refer to Skurnik’s motion as one for
summary judgment, argue that the motion should be denied as premature because
there have been no depositions held yet.

Initially, Skurnik is clearly seeking relief pursuant CPLR 3211, not CPLR
3212. On a motion to dismiss under CPLR 3211(a)(7) “...the court’s task is to
determine only whether the facts as alleged, accepting them as true and according
plaintiff every possible favorable inference, fit within any cognizable legal theory.”
(Ladenburg Thalmann & Co., Inc. v. Tim’s Amusements, Inc.,275 AD2d 243,245[1st
Dept. 2000]).

It is undisputed that Fond Du’s delivery person was not employed by Skurnik.
Thus, in order to establish a prima facie case of vicarious liability for the actions of
independent contractor, “there must be more than simply a connection between the
parties.” (Escudero v. Long Beach Medical Center, 1 Misc.3d.902(A)[Sup. Crt. NY
Cnty. 2003]). Indeed, the most crucial factor in determining whether or not an entity
can be held vicariously liable for the acts of its employees, is to what extent a
principal controls the “method and means by which work is to be performed.”
(Anikushina v. Moodie, 58 AD3d 501[1st Dept. 2001]).

Plaintiff merely alleges, in her Second Amended Complaint, that Fond Du
entered into an agreement with Skurnik to sell, distribute, and/or store Skurnik’s
wines, and that Skurnik “requested a delivery to be made to the . . . HOTEL on
November 6, 2007.” Thus, even if plaintiff’s allegations are taken as true, as they
must be on a motion to dismiss, the complaint fails to allege facts that would make
Skurnik vicariously liable for the negligence of Fond Du’s employee.
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Wherefore it is hereby
ORDERED that the motion is granted; and it is further

ORDERED that the complaint is hereby severed and dismissed as against
defendant Michael Skurnik Wines, Inc.; and it is further

ORDERED that all cross-claims and third party actions are dismissed as
against defendant Michael Skurnik Wines, Inc.; and it is further

ORDERED that the remainder of the action continues.

This constitutes the Decision and Order of the Court. All other relief requested is
denied.

Dated: June 16, 2011 \&X—\

Eileen A. Rakower, J.5°6._
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