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PlaintjCf, 
Jndex No.: 602896/2009 

- against - 
Submission Date: 7/14/10 
DECISION AND ORDER WU-TANG PRODUCTIONS, INC., d/b/a 

WU-TANG PUBLISHING, and ROBERT 
DJGCiS, 

Defendants. 

Papers considered in review of this inoliun hi-  suiiimury judgrncnt: 
.......................................................................... Notice ofMotior1. 1 

Notice of C h s s  Molion.. ..2 ................................................................ 
Afl’ in Rcply in Suppcort of Motion r‘or I’artial Summury Judgment.. ............. ..3 
Aff i n  KepJy to Cross Motion foor Stay ................................................... 4 

HON. SALIANN SCARPULLA, J.: 

In thjs action to recover damages, plaintiff‘ Dennis Coles (“Coles”) JTIOVCS for 

partial sutninary judgment and a subsequent trial on damages. 

C’olcs, allcges, inter uha, that defendants, Wu-Tang Productims, Inc. d/b/a Wu- 

Tang Piiblishing (“WTP”) and Robed Diggs (“Diggs”), have failed to iiiakc payments io 

him in accordance with an earlier dccision of this Court, and that they havc hiled to pay 

him his share of current royalties since that earlier decision. He coininenccd this action 

by suminoiis and complaiiit dated September 21, 2009, seeking to recover cornpcnsatory 

and punitive damages. 
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This CBSC steins from the distribution of royalty fees from the copyrighted works 

of thc Wu-Tang Clan. Coles and Diggs were both members of the iconic hip-hop group; 

Coles pcrfoiined under the naine “Ghostface Killah” atid Diggs as “RZA.” 

In 2005, Coles coinmenccd an action claimiiig that Diggs and WTP tiad not paid 

him the total amount ofroyalty ftcs that he was owcd. He challengcd the twenty-fivc 

percent and Gfty-percent withholdings ol’ WTP and Diggs, respectively. Diggs and WTP 

both argued that these withholdings were appropriate. WTP allcged that the fces were for 

administrative work and Diggs allegcd that his filiy-perccnt withholding was understood 

to be his fcc for producing the “beats” used in thc group’s songs. 

In a decision datcd March 19, 2009, this Court (Justico Richard Lowe) hcld that 

WTP was not cntitled to the twenty-live percent withholding it had been taking, and that 

Diggs was also ineligiblc for the fifty percent production withholding he had claimed. 

However, in a decision dateti February 10, 201 1, the Appellate Division, First 

Departniunt modified the Court’s dccision to allow WTP to coiitinm to receive its 

twcnty-live percent deduction.’ C’nles v. Wzr-Tung Productions, h c . ,  8 1 A.D.3d 477, 478 

( I  ’‘ Dept. 20 11). 

While Justice Lowe Ibund that WTP had transfei-red ils critire iritercst in the Wu- 

Tang Clan’s copyrightcd works to BMG, thc Appcllale Division held that only half of the 

interest had bceii transfeired; the matter was remanded for new daiiiage calculations. Id 

~ 

1 In light of the fact that the Appellate Division has already rendered a decision in this 
casc, the cross motion by defendant WTP rcquesting a stay is moot. 
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at 478. Due lo the timing of the first suit, i t  only dealt with royalties accounted for- prior 

to June 30, 2007. 

T n  his iicw complaint, Colcs alleges that he has not been paid any of the damages 

stenlining from the first suit and that he has also iiol been paid any royalties that were 

accounted for after June 30, 2007. Coles has brought this suit seeking a declaratory 

judgment stating that the formula dcveloped j r i  the earlier decision applies to royalties 

aiZer JLW 30, 2007, that WTP aiid Diggs have failed to pay the damages froin the earlicr 

action, and that Coles may collect damages atid future royalties directly from BMG 

(BMG currently collects the royalties, deducts twenty-five percent for itself, arid then 

distributes the remainder to WTP ibr distribution to the artists). 

Discussion 

It is well cstablishcd that a motion for suinmary judgment “may only bc made 

arter jojtidcl- of issue.” A& Credit Corp. 11. Mohr, 156 h.D.2d 2217 (1“ Dcpt. 1989); 

CPLR 3212 (a). T f  a parly has not yet appeared in an action, a motion Tor surninary 

judgment is premature and will not be granted. This rule deinands strict adherence. 

Kuntor v. Bcmstein, 225 A.D.2d 500 (1‘‘ Dept. 1996); Shah v. Shah, 21 5 A.D.2d 287 (l’( 

Dept. 1995); Leffv. Leu, 182 A.D.2d 401 ( I ”  Dept. 1992), 

In this case, Diggs has not yet answered the coniplairit and therefore issue has not 

been joined as to him. Accordingly, Coles’ inotion for suinmary judgment is denied as to 

Diggs. 

With respect to Coles’ motion as against WTP, a movant seeking summary 

judgineiit inust make a “prirnu fircir showing of cntitlemerit to judgineiit as a matter of 
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law, tcndcring sufficient evidence to eliminate any material issues of fact from the case.” 

Winqyadv .  NCJW York Uurzv. Med, Ctu.., 64 N.Y.2d 851, 853 (1985). lfthe movant lails 

to d o  so, the motion must be denied. rd. 

Hcre, Chlcs has IBiled to establish that he is entitled to judgment as a inatter of 

law. Coles bases his claim against W1’P on thc fact that he has not received any 

paymcnls toward tlie previous judgment. Flowever, in light of thc niling of the Appellate 

Division, First Department, it does not appear that WTP has any liability to Coles. In his 

decision, Judge Lowc discussed payments to Colcs in tlie ainount of $ I 78,38 1 .OO. 

Because WTP is entitled to the twenty-five percent fee it was collecting (Coles, 81 

A.D.3d at 478), it appears that WTP may have already disbursed to Coles any money that 

he is entitled to. 

Thc damagc calculation ordered by the Appellate Division has still not becn 

determined on remand. Once thc liability from tlie earlicr judgment is detennincd, it may 

bc fmnd that Coles IS entitled to further payinent from WTP, but at this time Coles has 

not providcd this Court with sufiicient evidence to establish primafircie eiititleincnt to 

jiidgmcnt as a matter of law. 
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In accordance with the foregoing, it is hcreby 

ORDERED that the motion for summary judgment by plaintiff Dennis Coles is 

dcnied; and it is further 

ORDERED that the cross-motion for a stay to these proccedings by defendant 

Wu-Tang Produ.ctions, Tnc. d k l a  Wu-Tang Publishing is dcnied as moot. 

F I L E D  This constitutcs thc decision and order of the Court. 

Dated: New York, Ncw York 
JunedO, 201 1 JUN 21.201’ 

E N T E R :  
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