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SHORT FORM ORDER

SUPREME COURT - STATE OF NEW YORK
COUNTY OF NASSAU

Present:
Hon. Thomas Feinman

Justice

lG. WENTWORTH ORIGINATIONS
, LLC

f/ka 321 HENDERSON RECEIVABLES
ORIGINATION, LLC,

TRAL/lAS, PART 13
NASSAU COUNTY

INDEX NO, 6970/11
In the Matter of the Petition of

Petitioner,

MOTION SUBMISSION
DATE: 8/11/11 

MOTION SEQUENC
NO.

- against -

JESSE VERNR, ALLST ATE LIFE INSURANCE

COMPANY OF NEW YORK and ALLSTATE
ASSIGNMENT COMPANY,

As Interested Persons Pursuat to GOL 1701(c),

The followig papers read on this motion:

Order to Show Cause and Affidavits....,..........
Afrmation in Opposition. .................... ..........
Reply Affrmation..... ,.,. 

,........ ................... ,....,

N/A
N/A

Relief Requested

The petitioner initiates this special proceeding, by way of Order to Show Cause
, for an order

approving the transfer of strctured 
settlement payment rights from Jesse Verner, (hereinafer

referrd to as "Verer ), to petitioner, 1.G. Wentwort Originations , LLC f/a 321 Henderson

Receivables Origintions, LLC, (hereinafr referred to as " G. Wentwort"

J. G. Wentwort seeks approval of the tranfer of certn strctured settement payment rights

under the New York Strctued Settement Protection Act, (hereinafer referred to as "SSP A"

Verner, a resident of the State of New York, County of Nassau, curently resides at 754 Bar Place,

Uniondale, New York. Verner is the beneficiar of a stctued settlement agreement dated

September 20, 2005 tht provides that Verner is entitled to the following guanteed lump sum

amounts: ten thousand and 00/100 dollars, ($10 000.00), on October 1, 2008; ten thousand and

00/100 dollars, ($10,000.00), on October 1, 2011; ten thousand and 00/100 dollars, ($10
000.00),

on October 1 2014; ten thousand and 00/1 00 dollars , ($10,000.00), on October 1, 2017; ten thousand

and 00/100 dollars, ($10,000.00), on October 1 2020; ten thousand and 00/1 00 dollar, ($10,
000.00),

on October 1, 2020; fifteen thousand and 00/100 dollar, ($15 000.00), on October 1 2023; and

fifteen thousad four hundred fift and 00/100 dollars, ($15 450.00), on October 1, 2026.
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Verner, under the terms of the proposed Purchase Contract with J .G. Wentwort intends to
transfer and sell his rights to one payment of five thousand and 00/100 dollars , ($5 000.00), on
October 1 2017; one payment often thousand and 00/100 dollars, ($10 000.00), on October 1, 2020;
one payment of fifteen thousand and 00/100 dollars, ($15 000.00), on October 1 , 2023; and one
payment of fifteen thousand four hundred fift and 00/1 00 dollars, ($15 450.00), on October 1 2026.

In consideration for selling these payments, J.G. Wentwort agrees to pay Verner the sum
of eleven thousand and 00/100 dollars, ($11 000.00).

Applicable Law

The SSP A was enacted as a result of concern tht the strctured settlement payees are
especially prone to being victimized and quickly dissipating their awards. (In re Petition of
Settlement Funding of New York, LLC 761 NYS2d 816). "The SSPA protects payees from being
taen advantage of by businesses seeking to acquire the payee s strctued settlement payment
rights" and discourages such transfers by requiring special proceedings seeking judicial approval 
the transfer. (Id General Obligations Law 995- 1705 and 5- 1706). A proposed transfer of a portion
of payee s strctured settement for less than halfits present discounted value was found not to be
in the payee s "best interest", as required by the Strctued Settlement Protection Act (SSPA). (Id.
McKinney s General Obligations Law 95- 1706(b)). The payee s willngness to transfer the
settlement "has no beng on the cour' s determination of whether the interest rate paid by the
transferee is ' fair and reasonable ' within the meanng of Strctued Settlement Protection Act
(SSPA). (Id)

General Obligations Law 95- 1703 , effective July 1 2002, provides the following required
disclosure:

(a) the amounts and due dates ofthe strctued settement payments to be transfered;

(b) the aggregate amount of such payments;

(c) the discounte present value of the payments to be tranferred, whi h shall be
identified as the "calculation of curent value of the trsferred strctued settement
payments under federal stadads for valuing anuities , and the amount of the
applicable federal rate used in calculatig such discounted present value;

(d) the price quote from the original anuity issuer, or, if such price quote is not
reaily available ITom the original anuity issuer, then a price quite from two other
anuity issuers that reflects the curent cost of purchasing a comparble anuity for
the aggregate amount of payments to be transfered;

(e) the gross advance amount and the anua discount rate, compounded monthly,
used to determine such figure;

(t) an itemied listing of all commissions, fees, costs, expenses and charges payable
by the payee or deductible from the gross amount otherise payable to the payee and
the tota amount of such fees;

(g) the net advance amount including the statement: "The net cash payment you
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receive in this transaction from the buyer was determined by applying the specified
discount rate to the amount of futue payments received by the buyer, less the totaamount of commissions, fees, costs, expenses and charges payable by you

(h) the amount of any penaties or liquidated daages payable by the payee in theevent of any breah of the transfer agreement by the payee; and

(i) a statement that the payee ha the right to cancel the transfer ageement, withoutpenalty or fuer obligation, no later than the thd business day afer the date the
ageement is signed by the payee.

Genera Obligations Law 1706 provides that the transfer must be in the best interest of
the payee, the tranaction is fair and reasonable, and the payee has been advised in wrting to seekindependent professional advice regarding the 

trsfer and has either received such advice, orknowingly waived such advice in writing. '''
fDJiscounted present value ' means the present value offutue payments, as determined by discounting such payments to the present using the most recently

published applicable federal rate for determining the present value of an 
anuity, as issued by theUnited States Internal Revenue Service.

" (Genera Obligations Law 1701(c)).
The primar purose of the SSP A is to protect recipients oflong-term strctued settlementsfrom being victimizd by companies 

aggressively seeking the acquisition -
of their rights toguaante strctued settement payments.

" (321 Henderson Receivables Origination, LLC 
v. Lugo889 NYS2d 508). The Cour must independently determine

, in its discretion, whether "the tranferis in the best interest of the payee tag into account the welfare and support of the payeedependents, and whether the tranaction, including the discount rate used to determine the grossadvance amount and fees and expenses used to determine the net advance amount
, are fair andreasonable (emphais added. (In re Petition 0/ Settlement Funding of New 

York, LLe, supraciting General Obligations Law 
1706rb D. "This is a two pronged test to be applied in evaluatingthe paries ' agreement." (321 Henderson Receivables Origination, LLe, supra).

The best interests determination, at the Cour' s discretion, involves consideration of severalfacts and circumstaces concerning the payee, including the payee s age, menta capacity, maturitylevel

, "

abilty to show suffcient income that is 
independent of the payments sought for transfer

, andabilty to provide for payee
s dependents. (321 Henderson Receivables Origination, LLe, supra).The best interest prong should be assessed on a case by case basis giving 

specifc consideration tosuch factors as the payee s age; menta and physical capacity, matuty level; abilty to showsufficient income that is independent of the payments sought for 
tranfer; capacity to provide for thewelfare and support of the payee

s dependents; the need for medical treatment; the stated 
purosefor the transfer; and the demonstrted 

abilty of the payee to appreciate the financial terms andconsequences of the proposed transfer based upon independent legal and 
finacial advice. (Whitneyv. LM Property, 3375/2011 NYL June 24

, 2011; citing Matter of Settlement Capital Corporation
IBal/os), 1 Misc3d 446). The "best interest" consideration is separate and independent of theconsideration of whether the transferis "

fair and reasonable (In re Petition o/Settlement Fundingof New York, LLC, supra). A Payee who desperately needed cash to obtain "
life sustning medicatreatment for a love one" in the face of having no other alternative means of raising money would

serve a payee s best interest in the face of a "life and death emergency
(Id) The Cour fOund the

tranfer was not in a 21 year old payee s best interest when the payee had a dependent, without anyinformation concerng the putative father, and the request for fuds to purchae a vehicle were notexplained. (321 Henderson Receivables Origination
, LLC, supra).
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The 'best interest' stadard under SSPA requires a case by case analysis to determine
whether the proposed transfer of, stctur settement payments, which were designed to preserve
the injured person s long-term financial securty, will provide needed finacial rescue without
jeopardizing or irreparably impaing financial security aforded to the payee and his or her
dependents by the periodic payments.

(In re Settlement Capital Corp., 769 NYS2d 817). 
explanation as to why the payee has an immediate need for the tranfer of fuds, or lump sum, istaen into consideration. (Whitny, supra, citing In re Settlement Capital Corp. 194 Misc2d 711).

A payee who had not "enjoyed the benefits of wise and unbiased counsel in the management
of her financial afais" and waived her right to consult with an independent professional , confirmedthe cour' s impression that the payee did not fully appreciate the consequences of her transfer.
(Whitney v. LM Property, supra).

The proposed transfer of the portion of the payee strctued settlement which would result
in the transferee paying "less than half of settlement' s present discounted value" was not fair and
reasonable as required by SSP A. (In re Petition of Settlement Funding of New YorA; LLC, supra).The interest rate paid for the tranfer of a strctured settlement of "no more than 8% would be fair
and reasonable" under SSP A whereby the transferee does not charge counsel fees and cost to thepayee as a trsfer expense. (Id citing Genera Obligations Law 1701(5)).

Discussion

In the case at bar, the proposed trsfer involves the trsfer of the aggregate amount of fort-five thousand four hundred fift and 00/100 dollars, ($45 450.00), at a discounted present value of
thirt-one thousand eight hundred fort-nine and 91/100 dollars, ($31 849.91), with a net paymentto the payee, of eleven thousand and 00/100 dollars, ($11 000.00).

Here, the payment of eleven thousand 00/100 dollar, ($11 000.00), is less th half of thediscount present value, and therefore, is not "fair and reasonable , Additionally, this Cour fids theanua discount rate of 34.50% excessive.

The secnd prong of this test requies ths Cour to determine whether the trsfer is in thepayee s "best' interest" . Verner avers that he is 26 yeas old and has thee dependents, ages 9, 8 , and2. Verner has notified this Cour that he is not mared and is the sole caretaer of his thee children.Verner submits that he intends to use the lump payment of eleven thousand 00/100 dollar,
($11 000,00), to purchase a vehicle. However, Verner, does not provide any documentation tosubsttiate his submissions. Additionally, Verner does not indicate what, if any, hardship, he isendurng,

Verner previously transferred portions of his 
strctured settlement on one prior occasion.In Febru of this year 2011 , Verner transferred the payment often thousand and OO/tOo dollars($10 000.00), due on October 1 , 2011; the payment often thousand and 00/1 00 dollars, ($10 000, 00),due on October 1 2014; and the payment of five thousand and 00/100 dollars

, ($5 000.00), due onOctober 1, 2017, with J.G. Wentworth, Verner s prior request to tranfer payments on October 162009 was denied. Ths Cour is concerned with Verner s decision to waive independent professional
advice regarding ths trsaction under these circumstaces. Ths Cour is not satisfied that Vernerfully appreciates the consequences of the proposed 

trsaction. As ths is Verner s third requestto tranfer fuds from his strctured settlement, which appears to be a habitul practice at asignficant loss, given the totality of these circumstaces, this Cour caot approve the trfer.
-4-
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. '

Conclusion

In light of the foregoing, as the proposed transfer of a portion of the payee s rights andinterests in his strctued settement does not meet the "best interest" requirem , or the "fair andreasonable requirement" under SSP A, the motion is denied and the petition is dismissed.

...

Dated: Augut 12, 2011

cc: Lum, Drasco & Posita LLC
Jesse Vemer
Allstate Life Insurance Company of New York
Allstate Assignent Company

ENTERED
AUG 18 2011

NASSAU COUNTY
couwv CLER, S OFFICr
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