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Plaintiff, Motion Subm.: 8/16/1 I 
Motion Seq. No.: 001 

DECISION & ORDEH 
-against- 

WWSTELLAR IP OWNER, LLC and DUANE 
READE, INC., 

Defendants. 

WB/STELI,AR 1P OWNER, LLC, 
Third-party Index No. 590494110 

Third-party Plaintiff, 

-against- 

THE crry OF NEW YORK, 

WB/STELLAR IP OWNER, LLC, 
Third-party Index No. 590159/11 

Third-party Plaintiff, 

-against- 

NEW YORK CITY ECONOMIC DEVELOPMENT 
CORPORATION and FRIENDS OF GREENWICH 
STREET, INC., 
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For W B/S t el la r : 
Jeffrey D. Fippinger, Esq. 
Law Offices orMargaret G. Klein & Assocs. 
200 Madison Ave. 
New Y ork, NY 100 16 
646-3 92-925 0 

For Friends: 
Dan C. Kozusko, Esq. 
Willkie F ~ r r  & Gallagher L I P  
787 Seventh Ave. 
New York, NY 100 19 
2 12-728-8000 

By notice of motion dated March 28,201 1, third-party defendant Friends olGrecnwich 

Street, Inc. (Friends) moves pursuant to CPLK 321 l(a)(7) for an order dismissing the third-party 

complaint against it. Dcfendantlthird-party plaintiff WB/Stellar 1P Owner, LLC (WB/Slellar) 

opposes. 

1, PERTWE NT BACKGROUND 

On April 13, 2009, plaintiff was allegedly injured when she tripped and fell on a defect 

on the sidcwallc in front of and/or adjacent to the premises at 352 !h Greenwich Street in 

Manhattan (prcmises), which are owned by WBKtellar. (Affirmation of Dan C. Kozusko, Esq., 

dated Mar. 28, 201 1 [Kozusko Aff.], Exh. B). On or about December 4,2009, plaintiff served 

defendants with her summons and complaint. (Id.). 

On or about February 2, 201 1, WB/Stellar commenced the second third-party action 

against Friends by serving it with a third-party complaint in which it asserts causes of action 

against Friends for contribution and common law indemnification. ( Id ,  Exh. A). WB/Stellar 

alleges that if plaintiff sustained personal injuries as alleged in her complaint, “then any such 

injuries or damages were caused by the gross carelessness, recklessness and negligence of 

[Friends] and consequently, [Friends] is responsible in whole or in part for such injuries,” and 

that if plaintiff recovers a judgment against WB/Stellar and if such liability is imposed upon 

WBIStellar due to the “primary and active negligence andor the violation of the statute, rule, 

regulation and/or ordinance by [Friends] in permitting, causing creating and/or permitting to cxist 
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the alleged conditions set forth in the plaintiffs complaint arid by [Friends] generally failing to 

exercise due care and diligence,” then WB/Stellar is entitled to corninon law indemnification 

from Friends. (Id.). 

TI. CONTENTIONS 

Friends argues that the complaint should be dismissed as WB/Stellar failed to plead any 

facts showing that Friends may be liable in negligence to plaintiff or underlying its claims against 

Friends. It observes that pursuant to New York City Administrative Code 5 7-210, the duty to 

maintain the sidcwalk on which plaintiff fell belongs solely to WB/Stellar. (Memo. of Law, dated 

Mar. 28,201 1). 

WB/Stellar contends that its complaint against Friends is properly pleaded, but also 

submits the afiydavit of its property manager, who thcrein states, upon information and belief, 

that Friends installed the part of the sidewalk on which plaintif‘i‘allcgedly tripped, that Friends 

inspects, maintains, and repairs the sidewalk, and that before plaintiffs accident, Fricnds 

repaired the sidcwalk. (Affirmation of Jeffrey D. Fippinger, Esq., dated Apr. 5,201 1; Affidavit 

of Deborah Dolan, dated Apr. 12,20 1 1). It thus maintains that it has sufficiently pleaded claims 

for contribution and cominon law indemnification against Friends. 

In rcply, Friends argues that WB/Stellar may not shift its duty l o  maintain the sidewalk to 

Friends and that neither the third-party complaint nor Dolan’s affidavit specifics how Friends 

may have been negligent. (Mem. of Law, dated Apr. 26,201 1). 

JJI. ANAJ,Y$IS 

Pursuant to CPLR 321 1 (a)(7), a party may move at any time for an order dismissing a 

cause of action asserted against it on the ground that the pleading fails to state a cause of action. 
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In deciding the motion, the court must liberally construe the pleading, accept the alleged facts as 

true, and accord the non-moving party the benefit of evcry possible favorable infcrence. (Leon v 

Murtinez, 84 NY2d 8 3 ,  87 [1994]; Posner v Lewis, 80 AD3d 308 [lSt Dept 20101). Moreover, 

the allegations of both the main complaint and third-party complaint must be read togcther and 

accepted as true. (82 NY Jur 2d, Parties (i 187 [2011]). The court need only determine whether 

the alleged facts fit within any cognizable legal theory (id.; Hurris v IG Greenpoint Corp., 72 

AD3d 608 [ I”  Dept 20101), and whether the third-party plaintiff‘may ultimately establish its 

allegations against the third-party defendant is not part of the determination (AG Cup. Funding 

Partners, L.P. v Stute ‘9. Bunk and Trust Co., 5 NY3d 582 [ZOOS]). The court may also consider 

any affidavits submitted by the non-moving party to remedy dekcts in the complaint. (Leon, 84 

NY2d at 88). 

Pursuant to New York City Administrative Code $ 7-21 0, the owner of real property 

abutting a sidewalk has the duty of maintaining it in a reasonably safe condition, and is liable for 

any personal or property injury proximately caused by its failure to so maintain the sidewalk, 

unless the property is exempt. Thus, a premises owner has a statutory nondelcgable duty to 

maintain the sidewalk abutting its premises. (Cook v Consolidated Edison Co. ofnirew York, Inc., 

51 AD3d 447 [Ist  Dept 20101). 

Nevertheless, a contractor may be held liable for an affirmative act ofnegligencc that 

causes or creates a dangerous condition on a public sidewalk. (Femandez v 707, Inc., 85 AD3d 

539 [ 1 rt Dept 201 11). Moreover, a contractor may owe a non-contracting third party a duty of 

care if, as pertinent here, in failing to exercise reasonable care in the performance of its duties, it 

“launche[s] a force or instrument of harm.” (Espinal v Melville Snow Contructors, 98 NY2d 136 
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[2002]). 

Thus, irrespective of WB/Stellar’s duty to maintain the sidewalk, Friends may also owe 

plaintiff a duty of care depending on the scope and nature of its work on the sidewalk, and may 

be liable for contribution and/or common law indcmnification. And, as WB/Stellar alleges in the 

third-party complaint that Friends performed work on the sidewalk whcre plaintiff fell and as 

plaintiff alleges in her complaint that there was a defective conditio11 on the sidewalk which 

caused her to fall, WWStcllar has stated a claim for contribution and/or common law 

indemnification against Friends. (See eg LSoussi v Gobin, 87 AD3d 580 [2d Dept 201 11 broperty 

owner could not be held liable for plaintiff’s accident pursuant to c o m o i i  law principles as 

dangerous condition on sidewalk was created by independent contractor hired to replace 

sidewalk]; see also Hurakidas v City ofNew York, 86 AD3d 624 [Section 7-21 0 did not shift tort 

liability to property owner for defective sidewalk where injuries caused by another party’s 

affirmative acts of negligence]). 

IV. CONCLUSION 

Accordingly, it is hereby 

ORDERED, that third-party defcndanl Friends of Greenwich Street, Inca’s motion for an 

order dismissing the third-party complaint is denied. F I L € D  
ENTER: 

NEW YOHK 
COUNTY CLERKS OFFICE 

DATED: November 1,201 1 
New York, New York Bm=flJAFFE J.S.C. 
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