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CANNEL 4152012

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: HON. PAUL WOQOTEN

Justice PART _7
ANGELICA CECORA, -
Plaintiff, INDEX NO, 112787111
- against - MOTION SEQ. 002

OSCAR DE LA HOYA,
Defendant.

The following papers were read on this motion by defendant to dismiss and for the imposition of sanctions,
and the motion by plaintiff's to disqualify defendant's counsel.

Notice of Motion/ Order to Show Cause — Affidavits - Exhibits ...

Answering Affidavits — Exhibits (Memo)____ - e oaph0A A2 -

Reply Affidavits — Exhibits (Memo)

N
uuumv (. LL,HV("“ uFt 1E

Cross-Motion: H Yos &l
Motion sequences 002 and 003 are hereby consolidated for Purposes\df diSDQsition. |

Angelica Cecora‘(pllaintiff) brings thistort action and asserts claims for battery, assault;

false imprisonment, and intentional inflictidn'dt emotional distress a‘g‘ainst Oscar De La Hoya
(defendant). Defendant moves pursuant to CPLR 3211( )(7) to dlSl’ﬂl$S the ¢ompla|nt for

failure to state a cause of action and for the imposition of sanctrons agamst plarntlff and her

attorney pursuant to Sectnon 130-1.1 of the Rules of the Chlef Admmrstrator (Mot Seqr 002).
Plaintiff is in opposltlon to defendant s motion, and separately moves to drsquallfy defendant S
counsel (Mot. Seq. 003)." . o
BACKGROUND
The complaint alleges that plaintiff went to defendant’s hotel on March 15, 2011, at 6:00

P.M., at his request (see Mot, Seq. 002, exhibit A). Plaintiff'claims that ehe had dinner with

: The Court notes that it is in receipt of letter correspondence from both partles. However,
as such correspondence was not authorized by the Court and was received. after these motiohs were .
marked fully submitted, sard correspondence was not considered by the Court in deoidlng the herein
motions. ‘ ‘ . .
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“spa, hotel personnel told her to Jeave. Defendant had alleg\adly\che_‘dked out at 8:‘3‘0"A'.f"r\7_‘|'.' S

defendant, went to his suite and stayed in the hotel until 12:45 p.m. the next day. While in the
hotel suite plaintiff alleges that they had sexual intercourse, engaged in other sexual activities,
and defendant had drugs delivered to him, which he used. Plaintiff summoned her roommate
to join them, at defendant’s request, and her roommate allegedly also had sexual contact with
defendant. After both women went to sleep in the suite’s bedroom, plaintiff allegedly rebuffed
four attempts by defendant to resume sexual contact with her.
When plaintiff awoke around 10:30 A.Mm. the following morning, defendant \r\ras absent.
Plaintiff avers that she decided to use the hotel’s spa, which defendant atlegedly gave her

permission to charge to his hotel room. When plaintiff returned to defen‘dant’s‘ suite _fro‘rn the

Without authorizing any other oharges to his room. At 12'45 P-M' when plaintiff and h‘ar

reommate were leaving. the hotel, they were stopped by hotel. securlty and hotel managers
| escorted outside of the hotel and lnformed that plalnttff would be responsnble for paylng tha

‘Charges she incurred that mornlng The two women eventually Ieft the hotel WIthout furthar

InCIdent.

On November 9, 2011 plamtlff commenced the instant action, assertmg caoses of
action for battery (first), assault (second) false |mpr|sonment (thlrd) and lntentlonal lnfllotlon of.
emotional distress (fourth). |

| ~ STANDARD'
CPLR 3211(a)(7), provides that: i
‘a party may’move forjudgment dismissing one or rnore causes
of action asserted against him on the ground that:
[7] The. pleadlng fails to state a cause of action;

When determining-a CPLR‘3211( ) motlon ‘we Ilberally construe the Complalnt and
accept as true the facts alleged in the complaint and any submissions in opposition to the
drsm|ssa| motion™ (511 W, 232nd Owners Corp. v Jennifer Rea/ty Co 98 NY2d 144, 151 152
[2002] see Leon v Martinez, 84 NY2d 83, 87 [1994]; Soko/off 1% Harr/man Estates Dev Corp .
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" Sokoloff v Harriman Estates Dev. Corp; 06 I\tYZd at 414)‘. The colur‘t accept[s]thefacts as .

96 NY2d 409 [2001]; Wieder v Skala, 80 NY2d 628 [1992)). “We also accord plaintiffs the

benefit of every possible favorable inference” (57171 W. 232nd Owners Corp., 98 NY2d at 1562,

alleged in the complaint as true, accord[s] plaintiffs the benefit of every possible favorable
inference, and determine[s] only whether the facts as alleged fit within any cognizable legal
theory” (Leon v Martinez, 84 NY2d 83, 87-88 [1994]). However, “[i]t is well settled that bare
legal conclusions and factual claims, whijch are either inherently incredible or flatly contradicted
by documentary evidence . . . are not presumed to be true on a motion to dismiss for legal

msufﬂcrency (O'Donnell, Fox & Gan‘ner P.C. v R-2000 Corp., 198 AD2d 154 154 [1st Dept

1993])

Upon a 3211(a)(7) motion to dismiss for failure to state a caus‘e of action, the "‘q\u.esti'o'n .

y

for us is whether the requisite allegations of‘ a‘ny‘valid cause of aictio‘n‘ co‘gniza‘ble,by the st'ate-” S e

courts 'can be fairly gathered from aII the averments (Fo/ey v DAgost/no 21 AD2d 60, 65 [1st

Dept 1964], quotlng Condon v Assoo/ated Hosp Serv., 287 NY 411 414 [1942]) ln Orderto

| defeat a pre—answer motron to dlsmlSS pursuant to CPLR 3211 the opposmg party need only

Co Fash/ons /nc V. Banke/s Trust Co 262 AD2d 188 [1st Dept 1999])

Dafendants Motion to Dismiss - Mot Seq 002 . . PO o
Based on th_e facts provided by plravlhtlff,"the complaint sum‘r‘narizes“the foutr causes of :

action'as foIlows - - | B

. Battery — “Defendant touched or contacted the Plalntlff without the F’Iamtrffs consent .

[and] Defendant's touching of the'Plaintiff was harmful and offensrve to the: Plalntlff”
‘ (Complalnt ﬂﬂ 41, 43).
e Assault- Defendant s phySICal Gonduct put the Plarntrff in lmmrnent apprehensron of
 harmful Contact" (id., ﬂ48) _ f

False lmprlsonment Defendant conflned the Plamtrff in an area. where she could not
leave . .. [without] any privilege to allow him to confine the Plalntlf " (id., 11 50, 53).
Intentronal infliction of emotional distress — “Defendant was responsmle for conduct
toward the Plaintiff that was extreme and 0utrageous /d '[] 55) ' -

Defehdant s four attempts to resume sexual contact with plarnttff are the alleged battery
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In the complaint, plaintiff alleges that defendant “began touching the Plaintiff and pulling her out
of bed in order to have sex with the Plaintiff” (id., 1] 26-29).

“An action for battery may be sustained without a showing that the actor intended to
cause injury as a result of the intended contact, but it is necessary to show that the intended
contact was itself ‘offensive’, i.e., wrongful under all the circumstances™ (Messina v Matarasso,
M.D., FAC.S., P.C., 284 AD2d 32, 35 [1st Dept 2001], quoting Zgraggen v Wilsey, 200 AD2d
818, 819 [3rd Dept 1994]).

Defendant argues that plaintiff's claim for battery is inherently incredible in light of the

- other allegations in the complaint and in viewing the totality of the circumstances surrounding

“the alleged offensive conduct. These allegations-include: plaintiff en'gagin'g:in'cons'ensuai

sexual intercourse with defendant, also inVOiving unusuai sexuai actrvrties piaintiff inViting her
roommate to the hotel suite to engage in sexual actiVIty with the defendant and piaintiff
remaining in the hotel while waiting for the defendant to return the i_‘oilowmg morning after the

alleged battery occurred. Defendant proffers that his touching of plaintiff, a ‘prostitute,, in the

context of a night of sexual activity, cannot be deemed offensi\re,-- thus piaintiff’s clairn for

battery against the defendant should be dismissed.

In opposition plaintiff asserts that the material elements of all the causes of action,

inciuding battery, are cieariy stated within the compiaint Piaintiff does not specrficaiiy respond ‘

on: the merits, to defendant’s argument that under the factual scenario presented in this case

his touching of the plaintiff was not offensrve
The Court finds defendant‘s arguments to be availing and concludes that the.aiiegation

that defendant’s touching of plaintiff was offenswe meaning wrongfui under all the

‘circumstances, a necessary condition to sustain a charge of battery is not. supported by the

complaint. Even affording the plaintiff the benefit of every favorabie inference (see Leon 84
NY2d at 87-88), a review of all the allegations in the compiaint and in Iight of the crrcumstances
of the entire encounter, pIain_tiff’s aliegations that defendant's condu_ct in “‘touching t,h‘e Piaintiff
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: (Man‘/nez v City of Schenectady, 97 NY2d 78 85 [2001]) Whlle plalntlff clalms that “Defendant

' se\(ere-emotlona_l,dlstress (Ill) a causal connectlon between the conduct and |nJury"-“3‘.an'd

and pulling her out of bed in order to have sex with the Plaintiff’ (complaint, §{] 26-29), are

insufficient to state a cause of action for battery. Since plaintiff's allegations about defendant’s

conduct do not present a cognizable legal theory, the first cause of action for battery shall be

dismissed.

“To sustain a claim for assault there must be proof of physical conduct placing plalntlft ln
imminent apprehension of harmful contact” (Ho/tz v Vl/l'/denstein & Co.,‘2‘6‘l ADZd 336, 336 [1st
Dept 1999]). Plaintiff's account of her encounter with deféhdant contradicts an‘y ¢laim of

imminent apprehension of harmful contact. Throughout her time with defen‘dant, \she never

c'la‘ims that he threatened her with force, Her claim that“sh‘e‘“was' afrald 'to:hlea‘vel:the'hotel room

:‘ because she feared-that the Defendant would attempt to: have Bex W|th her agaln agalnst her .

"
n

" WI|| " is belied by her vquntary conduct from evenlng through the follownng mornmg of staylng |n

.__.‘l

‘ ‘the hotel suite and, notably, she voluntarlly Walt[ed] for the Defendant to return rather than

‘ leavmg the hotel when she awoke and found hlm gone (complalnt ‘ﬂﬂ 30 32 Her clalm of

e

jassault in her own words, is contradlcted and not supported by the allegatlons in the complalnt |

and hence the second cause of actlon for assault shall be drsmlssed

»

b A plaintiff asserting a common-law claim for fals > |

defendant mtended to conflne the plalntlff that the plalntlff Was consmous of the conflnement

4 and did not consent to the conflnement and that the conflnement was not othelwlsej pnwleged

" l

conﬂned the Plaintiff in an area where she could not leave her entlre descrlptlon of the settlng
and events of the encounter Wlth defendant never suggests conflnement (Complalnt ﬂ 50):

) AcCordlngly the thlrd cause of action for false lmprlsonment shall be dlsmlssed

v

| ”The tort [of lntentlonal lnfllctlon of emotlonal dlstress] has four elements () extreme

and outrageous conduct; (i) intent to cause, or dlsregard of a substantlal probablllty of causmg

;'.l('V)\

Y‘se_\lé:re emotional distress’ (Howel/vNew York Post Co., 81 NY2d 115 121 [1993]) The ﬂrst '
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element, extreme and outrageous conduct is a “strict standard” (Murphy v American Home

Prods. Corp., 58 NY2d 293, 303 [1983]). “Liability has been found only where the conduct has

been so outrageous in character, and so extreme in degree, as to go beyond all possible

bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized
community” (Restatement (Second) of Torts § 46, Comment d) Even ignoring her own
voluntary role in the events, plaintiff alleges conduct that might be illegal or, at least, offend
some community standards, but does approach the level of outrageoushess_or extremity
necessary for liability (see Marmelstein v Kehillat New Hempstead: The Ray Aron Jofen
Community Synagogue 11 NY3d 15 [2008) [Where a rabbr rnrtrated a three- and -a- half year

Sexual relatronshlp Wwith a- congregant who- sought him out for counsellng o a varlety of

_personal Iegal and frnanolal problems the drsmlssal of her cause of actron for rntentronal .

T

infliction of emotlonal drstreSs was affrrmed] Suarez % Bakalo[vuky 66 AD3d 419 419 [1st Dept

2009] [Where a physmran used vulgar Ianguage on an emergency room drscharge form

r ‘submrtted to plaintiff's employer, the’ oonduct was extremety offénsrve and bizarre, [but rt] does

not satisfy the requrrement of outrageo‘us conduct S ]). The,refore, _plalntlffs fourth cause of

- action for intentional infliction .of emotional distress is dismis_se_‘d;;: .

Sanctions . |

The Court now turns to the portlon of defendant's motlon pursuant to 22 NYCRR §130—
1.1 seekrng the |mp081t|on of sanctrons agalnst plarntlff and her attOrney on the ground that
plaintiff's thlrd and fourth causes of actron were brought prrmarlly to harass or II’IJUI"E hrm Part
130 of the Rules of the Chief Admrnrstrator permrts courts to sanctroh an attorney and/or a party
for engagrng in frivolous conduct, and such conduot is fnvoloUs rf it rs (1)° completely wrthout
merit.in law”; (2) “under‘taken pnmarrly to... harass or malrcrously |nJure another (3)_
‘assert[ing] material factual statements that are false” (see 22 NYQRR § 130-1 1' Taval/a v
Tavel/a 25 AD3d 523, 524 [1'st Dept 2006]): Defendant pornts to /nter alig, plarr\ttffs conduct
(1) of Ieakrng an unsigned version of the complalnt to the New York Post before flhng rt (2 ) the
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 Tavella v Tavella, 25 AD3d 623, 524 [1st Dept 2006]) and as 2 pol y

salacious descriptions of the defendant in the complaint; (3) plaintiff's various interviews and

press conferences, as evidence of plaintiff and her attorney‘s bad faith. Moreover the

_complalnt S request for a minimum of $5, 000 OOO in compensatory damages defendant avers,

also evidences plaintiff's intent to sensationalize this case in an effort to harass defendant.
Defendant is only seeking sanctions against plaintiff and her attorney for the causes of
action for intentional infliction of emotional distress and false imprisonment. At this time, the

Court exercises its discretion to impose sanctions on the plaintiff and her attorney for bringing

the aforementioned causes of action because they are completely wnthout ment in Iaw and were

- undertaken primarily to harass or mal|0|ously injure the defendant (see 22 NYCRR § 130 '1 1;

-ferO|OUS and baseless

. causes of action will'not.be tolerated by thls Court. The Court notes that plalntlff andrher
ﬂattorney S mtentlonal appeal to the medla lncludlng a press confererfce on the steps of the )
. Supreme Court burldlng on the: date of the cOurt appearance and plalnttffs attorney s attempt _

to embarrass the defendant in front of the medla in the courtroom by maklng an |ssue of

defendant's absénce from the Court on the date of oral argument, knovwng that it is common .

: practice in civil Ca‘sestr“o'nly attorneys to appea'r"'t is' 'furthe-r e'vide'n'c';ér*t'h"at-fpla’ihtiff’s"‘m‘otivation

‘ for malntalmng two frlvolous causes of actlon was to harass and mallclously mJure the

"

defendant Moreover both the defendant prlor to the court appearance an‘d the Court at the
appearance gave the plamhff who was present n court .an opportunrty to wgthdraw the
complaint or any. of the causes of actlon therein, but plaintiff's Counsel dechned to do so : and
vehemently msnsted that the compla|nt properly pleaded the causes, of actlon for lntentronal

lhfllctlon of emotlonal dlstress and false lmprlsonment The CondUCt of plalnttff is sanctlonable

o
‘ .

-~ for assertlng and malntalnlng two anolous causes of action, and the conduct of her attorney

l

has crossed the I|ne from zealous advocacy to that which i is sanchonable under 22 NYCRR §

\ 130 1.1. ACCOI’dlngly plalntlff Angehca Cecora and her attorney Mr Robert Ahthony Evans Jr,,
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Esq. are each hereby sanctioned in the amount of $500.00 and plaintiff is also responsible for

compensating the defendant for his reasonable attorneys fees and costs ino‘urred_i‘n the herein

matter.
Plaintiff's Motion to Disqualify — Mot. Seq. 003

“The disqualification of an attorney is a matter that rests within th‘e sound disoretion of
the court” (Columbus Constr. Co., Inc. v Petrillo Bidrs. Supp/y Corp., 20 AD3d 383, 383 [2d
Dept 2005]). “A party's entitlement to be represented in ongoing litigetlon by counsel of his or
her own choosing is a valued right which should not be abridged absent a clear showing that

disqualificetlon is warranted . . . .” (Campolongo v Campolongo, 2 AD3d 476476[2d Dept

Plaintiff claims that, after communicating with a company assooiatéd‘W‘itjh‘l‘defendant, -

' money “for any inconvenierice that the Defendant caused’ (Cecora Aff., 1]6) Later she olalms

that she received money in an envelope beanng the name of Bursteln S flrm Defendant then

_ called her, apologlzed for his behavior and - asked if. he could Contlnue a. relati‘ons f b

BE e R sbe b

| l(/d 19). Slnoe ‘Mr. Bursteln was attemptlng to pay me off in. order to keep me qwet about the

l Defendant S lnapproprlate behavror [he] has lnjected hlmself |nto thls lltrgat[on and erl be a o
| Ilkely witness on my behalf” (id., 1 14). R B
Plaintiff oonfuses the |ssue by bnefly dlsoussrno whether Bursteln has.a ‘confllot of

interest because of a prior relatlonshlp wrth defendant an rrrelevant questlon when the |ssue lS

" the lawyers prospective role as a Wltness Aooordlng to Rule 3 7 ( ) of the Roles of
Professronal Conduct (22 NYCRR § 1200 O) “‘[a] lawyer shall not aot as advocate before a
tribunal in a matter in which the Iawyer is lrkely to be a Wltness on a srgnlflcant lssue of faot
wrth certain exceptions. DlSquallfrdatlon is’ proper Where b o e

“‘defendant's oounsel played a vrtal roIe in the frnal settlement o

PageBof 10 K




* 0

‘ defendant s counsel is denied.

negotiations flowing from a settlement offer that plaintiff had
allegedly previously procured and that defendant client later
accepted, that the negotiations were an important part of the

underlying disputg, that defendant's counsel was likély tobe akey.... . " ..~

witness at trial, and that his proposed testimony would be adverse
to his client’s interests” (Warshaw Burstein Cohen Schlesinger &
Kuh, LLP v Longmire, 82 AD3d 586, 586 [1st Dept 2011]).
Burstein contends that his client will not beé calling him as a witness, failing to note that
plaintiff asserts that she will. More significantly, he claims that “the proposed testimony
concerns confidential settlement discussions; and/or [] the proposed testimony concerns factual

matters that are not in dispute and the truth of which can be stipulated to, e.g., the existence

and amount of any alleged payment to the Plaintiff” (Burstei‘n‘Affirn’r., 14).

Nl

C Aff., § 3). Their conversation, the result of her seeking “to address an incident Of\impro‘p\er-

_gonduct from the Defendant.toward me on March 15, 2011 "«"te‘ok' the form of neg‘ctia‘?‘t‘ionﬁéidr 1T

2). Burstein thanked her and offered her money, Wthh she accepted (idt., ﬂ'ﬂ 7- 8) Defendant

then called plaintiff to apologlze for his conduct (/d 1 9) Plalntlffs chonce to pursue defendant

after receiving his money and his apology, doe’s not alter the character of Burstem s |n|t|al role.

\ ‘;\-BUI"S’EEIH after being sought out-by plalntlff tried. bargammg wrth her He cannot be made to

r
i

testrfy about those drscussnons (see CPLR 4547 [“Ewdence of (a) furnlshlng or offenng or f

o promlsnng to furnish, or (b) acceptlng or offehng or, promrsmg to accept any valuable
‘conSIderatlon in compromlslng or attemptlng to. cOmpromlse a clalm whrch is dlsputed as to

either validity or amount of damages, shall be inadmissible as proof of liability for or‘rnvalldrty of

the claim or the amount of damages Evidence of any conduct or statement nﬁade during
comprOmlee negotiations shall also be lnadmISSIbIe”]) Therefore plalntlffs motron to dlsquallfy

r “‘;‘" S
CONCLUSION

~Accordingly, it is

ORDERED that the portion of defenda‘nt’e motion to dismissthe-complaint, p‘ureuant to -

[P,
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appropriate bill of costs; and it is further

itis further -

: Notice of Entry on the Special Referee Clerk of the Motlon Support Offlce (Room 119) to

CPLR 3211(a)(7), is granted and the complaint is dismissed in its entirety, with costs and |

disbursements to defendant as taxed by the Clerk of the Court upon submission of an

ORDERED that plaintiff's motion to disqualify defendant’s counsel is denied (Mot, Seq.
003); and it is further; |

ORDERED that the portion of defendant’s ‘motion‘ to ayyérd sanctions, pursuant to
Section 130-1.1 of the Rules of the Chief Administrator, is granted, and plaintiff Angelica

Cecora and her attorney Robert‘Anthony Evans, Jr., Esq are each hereby sanctioned in the

amount of $500_.OO‘a‘nd‘defehdant"s reasonable attorneys fe’és ar‘\e‘in‘ﬂ'oose"d on the plaintiff: and

ORDERED that the issue Of‘d'e'fé“na‘nt"s‘reasona“lgl'e attOrne?ys 'fee“s inou'rred in -t'he'_‘ ‘

“hereln actlon IS referred to a Speoléll Referee to hear and determtne and |t |s further

ORDERED that counsel for defendant is' dlrected to serve a oopy of th[s Order wrth

-f

:rarrange a date for the reference to a speC|a| referee and |t s further
r S ORDERED that counsel for defendant is d;rected to eerve e copy of this. Order W|th ‘,
Notloe of Entry upon the plalntlff and the CIerk of the. Court who 18 dlrected to enterjudgment

‘tlgaccordlngly W|th|n 30 days of entry ‘ Co

T

This constltutes the Dec15|on and Orde o

Dated: .30 -y
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