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Supromo Court af the Stab of New York 
County of Nmw York: Part 10 

John Gooctwin, 
_ _  

PlaintlfF, 

nlOrdmr 
Index No.: 117151109 
Seq. No. : 002 

-against- P m e n t  - 
J.S.C. Cirque du Soliel, Inc., and Cirque du Solid America Inc., 

Defendanta. 
.- 

Recitation, as required by CPLR 2210 [a], of the papers consldsmd In the revlew of this 
(these) motion(s): 

P a p 8  Numbered 

Pttfs nlm [oompal] wl KFM affirm, sxhs. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 

Transcript. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4 

Defs opp. and x-mo [prtoeethre order] w/ BVK emm. ......................... 2 
PW8oppw/KFM afflrm, exhs. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3 

~ ~ ~ - __.__ 

Hon. Judith J. Gischa, J.S.C.: 

Upon h e  bmgoinng papers, &e decision and o W r  of the court is as foUows: 

PlalntW, John Goodwln (‘plaintW or’Goodwin7, hasasserted personal injurydaims 

ageinst defendants Cirque du Sallal, Inc. (“Clrqus~ and Cirque du Soliel America Inc. 

(“Cirque America") (coliectivety ‘defendants*). Having denied defendants motion for 

summary judgment (motion sequence OOI) ,  the court now a d d m  plalnUfPs motlon to 

compel the defendants’ compliance with the December 6,2010 First Notice of Dlscovary 

and Inspection and the June 1, 2011 First Supplemental Notice of Discovery and 

Inspection (‘discovery demandn”). Defendants oppose thts motion and have aoss-moved 

for B protective order and 8 confidsntialtty order. 
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Dlscusslon 

CPLR 5 3101 (a) broadly daflnss the scope of disdosure as "all matter material and 

necessary in the prosecution or defense of an actlon, regardless of the burden of proof." 

Allan Y. Crcq&CnUler Pub, Co, 21 N.Y.2d 403 [1968]. The words, *rnatearlal and 

necessary," are Interpreted Ilbamlty so as to requim disdosure of 'wnyftrcts bearlng on the 

controversy which will assist preparation for Wal by sharpening the 18suea and redudng 

delay and prelim.' Allen v. Cmwll-Calller Pub. Go, supra at 407. The test Is one of 

"u&ulness and reawn." lQ. The burden of showing that the disclosure sought Is Improper 

ia upon the party seeking the protecthe order. Roman Catholic Church of tha G a  

-herd v. T e m m  %- 202 AD.2d 257,258 11 st Dept 1 Q34]. 

Ordinarily, when a defendant fall8 to challongsthe propriety of a notim for d h v e r y  

and inspection (CPLR 5 3120) and to timety seek ia protective order (CPLR 5 3122), the 

court will be foraclosed from InqulrIng Into the propriety of the discovery requests. Aiitm 

Co. v m, 167 A.D.2d 270,271 [lst Dept lQOO] [internal dtations and quotations 

om~ed];  888 also Jialler v N, R iverside Partners, 188 A.D.2d 615, 616 [lst Dept. 19931. 

However, an exception to this general rule Is recognized where discovery requests are 

palpably Improper or seek Infomadon (CPLR 5 31011, of a confidential and private nature, 

not relevant to the isaues. 19. Overly broad or unnecessarily burdensome demands may 

be considered palpably Improper. Hleller v N, Riveraide P a m  , supm, at 610. 

Pmtectivw Order 

The defendants contend thd the plaintiffs use of the term "any and all,* In the 

wording of the dlscavery demands, violates the "specHlsd with f~a8Onable particutarttf 

requirement of CPLR § 3120(a). While in some contexts the term 'any and all' may 
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indicate a of a lack of specificity (Stevens v. M e t r a n  Subwtm BUS Auth ., 1 17 A.D.2d 

733 [2d Dept. 1886J; Ehrlfch x, E h m  , 74 A.D.2d 519 [lst Dept. l W O ] ) ,  when narrowfy 

defined, it is not so palpably improper as to warrant judicial interference Whrr Bank V, 

Gerald Modell. [ n ~ ,  163 A.D.2d 149 [lst Dept. 10801). To hold that the items lack 

specMdty simply because they ertart with the word 'All", would be to axak form over 

substance and to frustrate tho ilbeiral discovery proviaions whkh Artlcla 31 of the CPLR 

w88 designed to accomplish. Schainfaid y. But&& g8 A.D.2d 603 [lst Dept lQSSJ, 

rAlAgl--, SUPre. 

The court finds that numbers 1 , 4,10, and 38 ofthe December 6,2010 First Notice 

of Discovery end Inspection are, for varlous masons, over broad and cannot be answered 

in h i r  current form. All other demands are proper. The court, therefore, grants a 

protecthre otder only for demands 1,4,10, and 38 of ha Daeambar 6,2010 First Notice 

of Dtscovery and Inspection, but wlthout prejudice to the plainW to recast the demands 

more carefully tailored to the prasacutlon of thls action. The motion for a protective order 

is otherwise denied. 

Contfdenflelity Order 

As to the defendant's request for a confldantiallty order, tt is denied. The request 

is completely blunderbuss. The First Department has held that a protective order may be 

appropriate when a cas8 Involves trade secrets (CPLR §§ 31 01,3103) and has adopted 

a two4ep analysis in nxrel. Akst v Coom Tim Co, (33 A.D.3d 24, 30 [ lat  Dept. 

20081) explalning that 

when trade secret3 are sought by an adverse party In lltigablon, 
the burden of establishing that the information sought k a 
trade s m t  lie8 with the diedosum obJedant. If that burden k 
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met, the party seeking disdosure must show that the 
information appears to bo indispensable and cannot be 
acquired In any other way. v CooPcrr TIM a, supra. [Internal citations and quotations omitted]. 

Thus, the burden of establlshlng any rlght to pmtectlon is on the party auwrting it; 

the protection claimed must be narrowly construed; and Zts application must be consistent 

wlth the purposes of the underlying Immunfty. 148 w. LLC v M e m m u t ,  Fim 

ha, Co., 62 AD3d 488,487 [lat Dept. 20091 citing m SVs. Intl. Corn. v, C h m  

Bank, 78 N.Y.2d 371 , 377 [IQQI].  Ham, the defendants claims that the flnanclal budget 

(demand 4), lnfmatructures (demands 2 and 3), technbi operations (demand 5), and 

Internal meeting n o w  (demand 6) should be subject to a confidentiality order, Defendants 

have failed to partiwlarize which documents might warrant protection [Le., ldsntlficetlon 

of the documents, their W o n ,  etc). The court cannot ruls In the abstract about what 

documents BIB entitled to confidentiality. 

Concluaian 

In accordance wrth the foregoing, it is hereby, 

ORDERED that plaintiffs motion to compel the defendants compliance with the 

December 8,201 0 First Notfee of Discovery and lnspectlon and the June 1,201 1 First 

Supplemental Notice of Discovery and lnspectlon Is granted to the extent that except a8 

otherwise provided hemln, defendants are to comply wtth both of pla~ntiffs Discovery and 

inspection notlces within 80 daya of thla dhsion becoming available on the Supreme 

Court On-line Lfbrary (SCROLL); and it Is further 

ORDERED that the defendants cross-motion for a protective order is granted as to 

demands 1 , 4, 16, and 38, wlthout prejudice to the plaintiff to recast the demands. The 
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daiandanfs cross-motion for a protective order is ofherwise denied; and it is furVlar 

ORDERED that the detendants cross-motion for a oonfidentialrty order is denied; and 

it is further 

OROEREO that any relief rsquasted that has not been addressed has nonethek 

been consMered and is hereby expressly dsnisd. 

ORDERED that thtS mnetttutea the decision and order of the court. 

Datad: New York, New York 
May u, 2012 so ordered: 

QISCHE, J.S.C. 
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