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INDEX NO. 25223-2006 

SUPREME COURT - STATE OF NEW YORK 
I.,4.S. PART 17 - SUFFOLK COUNTY 

P R E ' S E  N T :  

I-lon. PETER H. MAYER 
Justice of the Supreme Court 

X 
: 

------------------------------------------------------------- 
U.S.  B A N K  NATIONAL ASSOCIATION, AS 

c/o I-lomcconiings Financial Network, Inc. 
0 3 5 0  Waxie Way 
Sail Dicgo. CA 92 123 

Fr [I s r  E L. 

Ex Parte Application #001 - MD 

Steven J. Baum, P.C. 
Attorneys for Plaintiff 
Post Office Box 1291 
Buffalo, New York 14240-1291 

Plaintiff(s), : 

- against - 

NICHOLAS MAFFEI a/k/a NICHOLAS J. 
M AFF 1: I ,  .I l i  . ~ 1 I OMECOM INGS FINANCIAL : 
NETM'ORK, INC., MORTGAGE ELECTRONIC : 
IIEG I STIi ATION SYSTEMS, INC. 

JOt IN 1)Oli (Said nanie being fictitious, it being 
[lie inteiition 01' Plaintiff to designate any and all 
occupants o f  prcmises bciiig foreclosed herein, 
and any  partics, coi-poration or entities, if any, 
hav ing  o r  claiming an interest or lien upon the 
mor-tgagcd pi-cniises.) 

: 
: 

Defendant( s). : 
X 

Ilpoti tlic reading and filing of the following papers in this matter: (1) Notice of h h t i o n  by the plaintiff 
d'ltCLi ~ l c t o l ~ c l  io ,  2OOh; ~ I l l C I  now 

I JPON DUE DELIBERATION AND CONSIDERATION BY THE COURT of the foregoing 
p i p t x $ ,  [tic niotioii is decided as follows: it is 
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ORDERED that the motion by the plaintiff for an Order of Reference in this mortgage 
fol-ccl0illl.c action IS  denied, with leave to renew upon proper papers, which comply with the 
rccluirciiients set forth i n  CPLR 32 15(f), including but not limited to a proper affidavit from a party, as 
we1 I iis all assignmcnts of the subject mortgage sufficient to establish the plaintiffs ownership rights 
under siicli mortgage; and it  is further 

ORDERED that  movant shall serve a copy of this Order upon all appearing parties, or their 
attorney( s )  i I' represented by counsel, pursuant to CPLR 2103(b)(l), (2) or (3) and shall thereafter file 
the at'titla\/it(:,) o f  service with the Clerk of the Court; and it is further 

ORDERED that  ii copy of this Order and proof of service of same shall be anlnexed as exhibits 
to any llotloll to rcnc\v. 

W I t 11 regard to the proof necessary on an application for judgment by default, CPLR 32 15(Q 
states, 11 r c l c ~  ant  part. that "[oln any application for judgment by default, the applicant shall file proof 
ol' sei'\ ice 01' the sumnions and the Complaint . . . and proof of the facts constituting the claim, the 
dcfiiult and thc amount due by affidavit made by the party . . . Where a verified cciniplaint has been 
scrvcct it  may be iiscd as the affidavit of the facts constituting the claim and the amount due; in such 
case, 21 1 atlidavit as to the default shall be made by the party or the party's attorney." With regard to 
;i jLidgitient 01' foreclosim, an order of reference is simply a preliminary step towards obtaining such 
:I J u t f g i n ~ n ~  ( I J o t i i c  S i r i t  o fAm.,  F A .  v. Gkanios, 230 AD2d 770, 646 NYS2d 530 [2d Dept 19961). 

l'lic moving papers establish that the original Lender of the subject January 20,2006 mortgage 
I \  tlon d 'omings  Financial Network ("HomeConiings'I). On the first page oftlie mortgage, Mortgage 
l+,lectrcmic I<cgistration Systems, Inc. (MERS) is stated to be "a separate corporation that is acting 
solely :I \  noiniriec for Lender and Lender's successors and assigns. . . . for purposes recording this 
mortg; gc." I n  support of its application, the plaintiff submits a purported assignment of the mortgage 
from h1FItS to the plaintiff'; however, the mortgage does not empower MERS to assign the mortgage 
to any other entity. Furthermore, there is no proof that the plaintiff had previously assigned the 
mortgage to M F I I S ,  nor  is there any other evidence to establish the plaintiffs ownership rights under 
the mortgage. Thcrcfore, the plaintiff has failed to establish that it has standing in this matter. 
l ~ o r e c l ~ ~ ~ i r e  o f  ;I mortgage may not be brought by oiie who has no title to it and absent transfer of the 
dcht, tiic x,signment of the mortgage is a nullity (Kluge v Fugazy, 145 AD2d 537, 5136 NYS2d 92 [2d 
L k p t  I OS8 I ) .  I~urtliermore, a plaintiff has no foundation in law or fact to foreclose upon a mortgage in 
\ L I I I C I I  thc plarntifl'has no  legal or equitable interest (Katz v East-Ville Realty Co., 249 AD2d 243, 672 
NYS2.1 308 I I "  Dept ISOS]). 

I n  dd i t ion  to the foregoing, the plaintiff's proofs include an affidavit of merit from Bethany 
I lood, Vice I'rcsidcnt of HoiiieConiings, the purported "servicer" of the plaintiff. The Court is unable 
to conclude ~ ~ h c t h e r  or not such affidavit is, in fact, a proper party affidavit as required by CPLR 
32 15( 1.). I n  the absencc of either a verified complaint or a proper affidavit by the party, not merely by 
;in attoriieg with no personal knowledge, the entry of judgment by default is erroneous (see, Peniston 
I '  ~ C ) L \ / O / \ I ~  I O  AD3d 450, 780 NYS2d 919 [Zd Dept 20041; G r u i q y  1' Wt+ght, 274 AD2d 549, 713 
N Y S d  I82 ( 2 d  Dcpt 20001; Fintzegan 11. Sheahan, 269 AD2d 491, 703 NYS2d 734 [2d Dept 20001; 

[* 2 ][* 2 ]



I l r c r i i i  jJ'iiitc>t-, 234 AD2d 422, 651 NYS2d 149 [2d Dept 19961; Mullins v. DiLo,renzo, 199 AD2d 
2 18; 006 NYS2d 16 1 I 1" Dept 19931). Therefore, the plaintiffs motion must be denied at this time. 

This constitutes the Decision and Order of the Court. 
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