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SCANNED ON 51912007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

Justice 

INDEX NO. 

MOTION DATE 

MOTION SEQ. NO.  

MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

[ PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... I 
Replying Affidavits I 
Cross-Motion: Yes dN0 

I 
Answering Affidavits - Exhibits I 

Upon the foregoing papers, it is ordered that this motion 

/ '  
J. S. C. 

Dated : 
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P l i i i r i t i f f s ,  

ti) r a i s e  Llie fact, in t hc  u n d e r l y i n g  medical m a l p r a c t i c e  a c t i o r i ,  

I L h L  K r e r r ~ e n  w a s  i n  hankruptc:y,  which provided a n  ex te i - l s ion  o f  the 

[* 2 ]



u l t i r r n t e l y  oht;lincd a judgment i n  t h e i r  f avor .  Defendants move 

t.n c r l i  sr-niss P l a i n t i f f s ’  complaint for f a i - l u r e  to s t a t e  a c:ausc: o f  

acti on, hased solely on the  argument that r a i s i n g  the hankruptcy 

L . 0 1 1  would no t  l-itive saved t h e  underlying medical malprac t ice  

a c : L i o n  because i k  was a l r eady  time barred when Krerneri f i l e d  fox- 

lxiriki-i11-~tc:y. By Decision and Order,  da ted  O c t o l i e r  2 3 ,  2,006, 

(iriL.erirri d e c i s i o n )  the C o u r t  requested f u r t h e r  brieLs on the 

i s s i l c  of ihe a p p l i c a t i o n  o f  t h e  bankrupt-cy toll. For the reasor i s  

: ; t a t e e l  hcrc! in ,  Defendants’ motion t o  dismiss  i .s denri.cd, 

Background 

In A p r i . 1  3 .995 ,  Krumen went t o  D r .  Susan K d i s e r  f o r  ti rnecli(:al 

c o n s u l t a t i o n .  Allegedly diagnosed by Dr. Kaiser as having breasir 

caiic!er, K r - e m e n  went t o  D r .  Steven Browcr for a sec!olid op:in.i.on. 

On J ~ l y  10, 1395, Krcrnen underwcnlr. a hilalreral  mastect-orny 

perIor1riec1 by Ur . K a i . s c r .  Kremen claimed tha t  she f irsL l(3arncci 

t h n t  she! was inis-diagnosed with b r e a s t  cancer. on A p r ‘ i l  14, 1393 I 

w h e n  she took h e r  records t o  another surgeon, and t.liat L h e  

rnastect.orriy wa:; urineces:;ary. O n  Octobcr  1 4 ,  1 9 9 9 ,  I<rernc!n f i l e : ?c i  

L o r  1 x l n l ~ : n ~ p t c : y  -rc:tief unc1e.r chapter 7 I t i t l e  11 of t he  Ilriited 

.C_;L.aL.es C:ode (Bankruptcy Code) . M r .  John  Pc rc j - r a  was appoi  nt.cc-1 as 

3)anki-upt.c:y t rus tee  i n  Krernei i ’  s chapter  7 c a s e .  

011 Julie 9 ,  2 0 0 1 ,  P l a i n t i f f s  re t i l ined D c f c n c l a n t s ,  a s  c:oi.inscl., 

t o  coiiuriei-ice a i n r d i  c:a:l. mal .pract . iuc A c : L . i o n  agyainst. Dr. Kai:;er a r i d  

L ) r  . R r o w c  I:, a r i d  o t h e r  h e a l t h c a r e  pr.oviclers . Defendant,:; wc:rc: 
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iiifomiccl of  Krernen's bankruptcy f i l i n g .  On J u l y  2 1 ,  2 0 0 1 ,  

DeEcndant::; commenced the medical malprac t i ce  action i n  the r i ame  

o f  the lmnkruptcy trustee and P l a i n t i f f s ,  a s s e r t i n g ,  among other 

things, a l ack  of  informed consent c la im and a fraudu1,cnt 

c: C I T ~  c: (:?a 1 1 i i e n  t: c 1 a i m  aga in  s t the medi ca 1 1ria I pr a c t i (:e de f enclant s , 

Tn Decembcr 2001 , Defendants  wrote to the hankr-uptc:y i-ru:;tcc! 

r - c q u e s t i  ng h i m  t o  abandon the medica l  ma lp rac t i ce  a c t i o n  t.o 

Kr-emcn, s o  t-hat :;hc could cont inue  to prosecute the a c t i o n  i n  hcr 

iia~ie al.one. Apparently,  t h e  t r u s t e e  refused. Thereaf tcr, in 

Novtmber 2002, Uefcndants moved t h e  bankruptcy c o u r - t ,  in efrect., 

Lor- an ox-tlcr compelling the trustee Lo abandon t h e  a c t i o n  t o  

T < ~ ~ I w I I .  The i n o t i o r l  w a s  opposed by t h e  t r u s t e e .  By ordcr  ciated 

J;.inuary 21 , 2 0 0 3 ,  the hankruptcy court gran ted  t h e  motion, and 

approvcd of rerrioving t h e  name of the trustee, as plaintiff, frcm 

tl-i(-. c!aption of t h e  medical ma lp rac t i ce  action. 'i'hc order- ;ilso 

cleriied clel-r;ltor KreIrien ' s r eques t  for. a dischar-gc i n  b;irikruptc:y . 

In D e c c x t h e x -  2003, several defendants  i n  the ~riedical 

maIpr:ict.ice ;icti.on w e r e  g ran ted  sumnary judgment , di smissing t h e  

a c t i o n  a s  ;.igai.nst t h e m .  The d i smis sa l  of these dcfenciar-it.:; i s  1101. 

t h c i  :.;ubj ctci: oL thc  instant ,  a c t i o n .  Thereaf tcr , ir-1 March 2004 , 

surinriar-y .j uciymcmt was a l s o  granted i n  favor  of t h e  rcmaining 

clefci.idar-it:;, i nc lud ing  Dr. Kaiser  and D r .  Browcr, on t h e  b a s i s  

thak III(Y-(: t h x i  2 l/2 years, t h e  l i m i t a t i o n s  per iod  f o r  a rriet7ic:al 

i~i~.j1prat:tic:e ac:t_i on under CPLR 214-a, had al.ready expired since 
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t-hc! date of the a l l e g e d  ma lp rac t i ce .  The t x i a l  cour t  also 

r e j e c t e d  P l a i n t i f f s '  c la im of f r audu len t  concealment. Kremen v 

Br-ower-,  M . D .  et al., Index N o .  112829/01 (J- Carey, Sup C t  NY 

cjn agrcc!mcnt w i t - h  Defendants a s  t.o l e g a l  fee issues. Hcncc!, 

P I  F i i i i t i  ff:; iretai ned n e w  counse l ,  who are the o t h e r  clef endant.:; 

named i i i  tlie cap t ion  of t h i s  a c t i o n ,  f o r  t h e  appeal. 

'i'he appcal w a s  unsuccessful  . However, t h c  appcl ].ate c : o u r t  

r ; ta t . td  i.n a dccision dated March 8 ,  2005, that: 

The complaint w a s  pr'oper'ly t3isnii:;s;ed :is 
a g a i n s t  D r s .  Brower and C f i u n  f u r  lrick of  
evicleric e of f r audu len t  concealment e:: topping 
t.liern from a s s e r t i n g  t h e  s t a t u t e  of  
l i m i t a t i o n s  . . . Concerning D r .  Kaiser, t h e  
surgeon who a l l e g e d l y  diagnosed t h e  cancer 
arid who performed t h e  Iriastectomy, while  
p l a i n t i f f ' s  deposi t ior i  testimony t h a t  D r .  
K r l i s c r  t o l d  he r  that shc had  brcast cancer 
;ind then  conce;iled that, misdiagnosi s ;If t e r  
r e c e i v i n g  nega t ive  patholoyy r e p o r t s  1m3y be 
s i i f f jc ic i i t  t o  r a i s e  an i s s u e  of f a c t  ;I:; t o  
f r audu len t  concealment , p l a i n t i f f  f a i l e d  t o  
comiierice t h e  a c t i o n  wi th in  a reasonable  time 
a f t c r  t-he estoppel. ccasccl t o  bc operational 
. . . P l a i n t i f f  admits that she became aware of 

~: . I IP  a1 leged mi.sdiagnos:i s o n  Apr i I :1.4, 19913, 
when :;lie took h e r  medical record:; t o  another  
recor i s t ruc t ive  surgeon. H e r  subsequent de lay  
i n  commencing t h e  instant: act ioi i  u n t i l  July 
2 0 0 1 ,  two yea r s  and t h r e e  months l a t e r ,  was 
unrcasonahle  a s  a ma t t e r  of l a w  (cf. Haxk.ins 

d-isrn.is,sed 76 NY2d 936 [3 .9901 1 . 
v C ' U ~ I P ~ O I I ,  156 AD2d 1 9 ,  2 3 - 2 4  [1990], IV 

C . ' d  7 cton, Plai. t i t , iffs t a k e  the pa:;ition that. t h e  d p p e l l a t e  courL 
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woi.iJ.d have found the  medical malprac t ice  claim a g a i n s t  L)r. Kai scir  

t-irnely, had Defendiirits he re in  r a i s e d  t h c  f a c t  of  Kr-emen’s 

hnkrupLcy f i l i n g  wi th in  s i x  months of her discovery ok t h e  

i ~ l l e g c c l  f raudulent> concealment, a n d  the a p p l i c a b l e  bankruptcy 

t o l l i n q  p r o v i s i o n .  

Thu:;, i n the i r ‘  [:ornplai.nt, P l a i n t ;  f f s a s s e r t  t h ~ t  13c!fc!ndanL.s 

c.oirunit . tc!d legdl malprac t i ce ,  because they fai . led t o  s t a t e  i n  thc 

p leadings  f i l e d  i n  thc!  medical malprac t ice  a c t i o n ,  i ncludiiig the 

oppos.i Lion papers t o  t h e  summary judgment m o t i o n  by the  

ciE!fend;mt.r, t h e r e i n ,  the f a c t  of Kremen‘ s bankruptcy and of  t-tie 

H c i r i k r i i p t e y  Code’s Extension of  thc l i m i t a t i o n s  peri od.  

Under- :;ect.ion 1 0 8  of t h e  Bankruptcy Code, i f  “appl icahl  c! 

nonbal-ikr-uptcy l a w ”  fixe:; a pe r iod  wi th in  which a debtor  may 

conumncc an a c t i o n ,  and such period. has not expi red  when t.he 

del)t.or f i l e d  f o r  bankruptcy r e l i e f ,  t he  bankruptcy t r u s t e e  ITMY 

c:oimeiic:e :;iic:h an a c t i o n  wit-hin two yea r s  a f t - e r  the c h t e  of t h ~ !  

d e b t o r ‘ s  bankruptcy f i l i n g .  13. USC 5 1 0 8  (a) (2) . 

O r i g i n a l l y  i q n o r i n g  P l a i n t i f f s  ’ esLoppel arguincnt:, 

nc!ferici;ints contended that, by t h e  time I c r e m c n  f i l e d  f o r  hnkrupt,c:y 

r e l i e f ,  t.hc s t a t u t e  of limitations i n  thc! medical rna1practic:c 

d~ . : t i  (.)?I had a l ready  expi red  under CPLR 214-a (on January 19, 

1998) . Event-ually,  i n  t h e i r  r e p l y ,  Defendants acknowledyed 

P 1 ; l i . n t . i f f s  argument, which oordlj.ncs the exten:;i.ori of  the Lolliriq 

peri od under- t h e  Bankruptcy Coclc, w l i t h  t he  ext-ension under t he  
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p r i n c i p l e s  of  e q u i t a b l e  es toppel  and/or f r audu lcn t  conc:e;ilIrrier-it.. 

13efendi.irit:; further contended i n  t h e i r  r e p l y  t h a t  t h e  bankruptcy 

extensioii  cannot be app l i ed  i n  t h e  w a y  P l a i n t i f f s  contemplated,  

b~cai.isc3 t h c  pr:j,nci.ples of equitable estoppel and/or  lraudulent.  

concealment a r e  no t  “app l i cab le  nonbarikruptcy law“ wi t h i n  t h e  

incaning of  t-hc Bankruptcy Code. 

13(+~:;111:3e t h e  p a r t i e s  d id  n o t  provide any case l a w  i n  s u p p o ~ - t  

o L  t h e i r  r e s p e c t i v e  iir-guurneiits , t.liey were d i r e c  t c d ,  pur-:;imrit t.o 

l:h-i s Cm.irt_’s intcri-in dec i s ion ,  t o  submit memorandum of law 

rcgai-ding whether t he  Bankruptcy Code could be a p p l i e d  i n  Lhe 

m i r i r i e r  cor-itemplated by P l a i n t i f f s  . Ins t ead  of acidressi ng t h i  :; 

i s s u e  i n  the  memorandum of law, Defendants j.qnorecl the ClourL 

d ix-ec t ive  x i d  improperly r a i s e d  a new argument:. 

’ S p e c i f i c a l l y ,  Defendants maintain i.n it:; b r i e f  that. t hc :  
bankrupt-cy t - o l l i n g  provi si.on i:; not, a v a i l a b l e  t o  P la in t i i f f  s 
13cc:ausc t -hc  trust.ec abandoned t h e  medical 1nalprac:ti.c:c: claim to 
Krcinen. N o  reiison has been presented  why thi.s a rgumen t  was iic)t .  
p r ev ious ly  r a i s e d ,  and P la l in t i f f s  havc had no opport.uni t y  t o  
ac1circ:ss i t.. Thus, t h e  argument i s  r e j e c t e d  as untimely.  
l i o w e v e r ,  t h e  Cour t  notes t-hat t h e  relevant.  hankruptcy r e c : o : r c l s  
r e l l e c t  t h a t  Deteridants wrote t o  the t r u s t e e  i n  Decemhcr 2001 
r-etquestil-19 k l m t  he abandon t he  medical malprac t ice  c la im t.o 
I.;.rerneli Lo he prosecuted j n  h e r  name; t h a t  i n  Noveinbcr 2002 
ncfcmdants sought. an orde r  of t h e  bankruptcy c o u r t ,  ~ v e r  t h e  
tru:;tee’ :; object ior i ,  compelling t h e  t r u s t c c  t o  abaridori s u c h  cl d i I n  

to Kremen; and thtit. t he  bankruptcy court granted  t h e  rnoLion in 
L-Jariildry 2 0 0 3  . ‘i’heref o re  , even assuming Defendants argument lid:; 
mc!r i t., ancl D e f c n d a n t - s  ‘ advice w o u l d  have caused E;remen to lose 
the h c n e f i t  of  hankruptcy t o l l i n g  provision, t h e  act . ion f o r  L ~ g a l  
malprac t ice  could s t i l l  e x i s t ,  a l b e i t  based upon a d i f f e ren t .  
tl1eo1-y . 
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Applicable L e g a l  Standards 

i r l  cons ide r ing  a CPLR 3 2 1 1  motion t o  di.srniss, the c o u r t ' s  

task "j.s t o  d e t e r m i n e  whether p l a i n t i f f s '  p leadings  s t a t c  a c f i i ~ : ; ~  

of a c t i o n .  Thc motion m u s t  be denied i E  from t h e  p l ead ings '  four 

corntrr:;, f;ictu;ll a l l e g a t i o n s  a r e  discerned which taken t oge the r .  

1naiiifc:st any c a u s e  of: a c t i o n  cognizable  a t  l a w  [ i n t e r n a l  

quot.aLion ma:rl.:r; omi t ted]  . " Richbcll I n f o .  Services, Irzc:.  v 

Jup:iter- P a r t r i e L - s ,  1,. P . ,  3 0 9  A D 2 d  2 8 8 ,  2 8 9  (1'" Dept 2 0 0 3 )  , 

quot.i.ng -15% 1. W. Z . - $ P  ( 3 w I ~ r - s  corp. v ~ e i i n i f e r  R e a l t y  ~ : o i - p .  , 98 

NY2cl 144/ 151-152 (2002) . The pleadings a r e  also t o  he Cafforded 

a "1i.bcraI c o n s t r u c t i o n ,  " and the court i s  t o  "accord  p l a i i i t i f f s  

tlie benefit.  o f  cvery p o s s i b l e  favorable i n f e r e n c e .  " Leon v 

M r - 1 i - t i r i c z I  84 N Y 2 d  8 3 ,  87-88 (199 .1)  While f a c t u a l  allcqaLi o n s  

c o r i t a i r i e c l  i n  d complaint should be accorded " f avorab1.c: 

infcrcncc!, " hare legal. conclusions of 1 t . i ~  and inhe ren t ly  

i n c r e d i b l e  f a c t s  a r e  r i o t  e n t i t l e d  to p r e f e r e n t i a l  consi.der-;itiori. 

S i u c l  v Sud, 211 AD2d 4 2 3 ,  4 2 4  (lSt Dept 1 9 9 5 )  . 

Discussion 

'[ti this motion, t h e  o n l y  i . ssue is whether: D e l e r i d a n t s  ha-vc! 

dernorist.r;ited, as ~1 m a t t e r  of l a w ,  t ha t  even i f  they had  rai.sc:d 

thr:  t w o  ycax cxtcnsri.on provided under the B x i k r u p t c y  Code ( Lhc: 

a1 Ic!cjcd ma lp rac t i ce  i n  t h i s  act2ion)  , the m e d i . c : a l  malprac t ice  

a c t i o n  w o u l d  s t i l l  have bccri timc bar rcd .  

7 
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Tolling Under Section 108 (a) of the Bankrugtcv Code 

As not.cc1 above, section 1 0 8  of t.he Bankruptcy Code provides  

i n  r e l e v a n t  p;irt that: \‘ [ i ]  f appl ic i ible  nonbankruptcy l a w  . . . 

fixes a p e r i o d  wi th in  which t h e  debtor  may commence an a c t j o n ,  

ami such peuiod has riot  expi red  before  the  datc of  t h e  [debtor ‘ : ; ]  

f i  1 i nq nf the [bankruptcy] p e t i t , i . o n ,  t.he trii:;t.ee may CoIiuiierice 

such ac t . ion  o n l y  be fo re  . . . two yea r s  a f t e r  Lhe order  of rcljef.” 

11 IJSC S 108 (a) (2). In t u r n ,  :;ect,ion 3 0 1  of  t h e  Bankruptcy 

(-:ode 1)rovicle:; t h a t  “ t.he commencement of c7. voluntary  case under a 

c:hapt:ct: of th i s  t i k . l e  c o n s t i t u t e s  an order for relief under such  

chapter." 3.3. USC 5 30:L (b) . 

Tn t . h j  s case, Kremcn filcd a voluntary  casc  under. chapter ‘I 

of t h e  Biiinkr‘uptcy Code on October 1 4 ,  1 9 9 9 .  P u r s u a n t  t o  section 

I O U  ( A )  ( 2 1 ,  if t h e  medical malprac t ice  a c t i o n  w a s  commenced by 

the trustee wi t-hrin t - w o  ycars  t h e r e a f t e r  (j. . e . , on or bc:forc. 

C)ctobc!.r 14, 2 0 0 1 ;  i t  was a c t u a l l y  comnenced on J u l y  2 1 ,  2 0 0 1 ) ,  

t he  ac: L.ioii w o u l d  have been t imely i f  “ a p p l i c a b l e  nonbankruplcy 

l a w “  provi d c s  t h a t  Lhe malprac t ice  c la im “has  not  cxpi rcd”  on t he  

date o f  Krerrien’ s bankruptcy filing. 

T h e  phrase “ a p p l i c a b l e  nonbankruptcy law” is noL defi.nc:?d i 11 

t h t - :  R a i i k r u p , t e y  Code, but it. has been i n t e r p r e t e d  by the cc7cirt.s t..c 

m!an a p p l i c a b l e  feder-a1 and s t a t e  laws , inc luding  s t a t u t o r y  arid 

d e c i s i . ( m ; ~ l  1 a w s .  P a t t e r s o n  v Shurrzate, 504 US 753 ( 1 9 9 2 )  ( t h e  

LJ. S - Supreme C o i i r t .  I.ookecl a t  state spendthrift l a w s  and federal  

8 
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ERISA s t a t u t e s  t o  determine t h e  d e b t o r ' s  i n t e r e s t  i n  q u a l i f i e d  

pension pltms f o r  i n c l u s i o n  i n  t h e  d e b t o r ' s  e s t a t e )  . Hence, with 

r c : ; p e u t  t.0 thc s t a t e  law c la ims  a t  i s s u e  here ( i .  c . ,  f raudul  c m t  

conc:c!a 1 m e r i t  o r  equi  t-able estoppel .  i n  t h e  c o n t e x t  of a medical  

ina1prcictic:e ac t . ion)  , N e w  York' s s t a t u t o r y  and (J.ec:isional. laws on 

tol .I . i~-ig of  s t a t u t e  of  l i i n i t ~ a t i o n s  i s  "app1.i c r h l e  nonbankruptcy 

l a w "  wit.liii1 t hc  meaning of sec t ior l  1 0 8  o f  t h e  Bankruptcy C o d c .  

'l'lie c a s e  of I I I  r c  F r u e h a u f  ~ ' x ~ ; ~ i l e r  Corp., (250 RR 168 [ D .  

Del 20001 ) , i:; i l l u s t r a t i v e ,  even Lhough i t  involved  U e l a w a r c :  

l a w .  l:n t h a t  case, Lhc l i q u i d a t i n g  c r c d i t o r  t . r u s t ,  01-1 behalf  o L  

the c3ebt.orr; ' cstates, brought action..; a g a i n s t  t h e  debtors formcr- 

corporate p a r e n t .  arid certain d j  rectors,  a l l eg ing ,  amonq other 

tliirig:.;, breach of  f i d u c i a r y  du ty  and mismanagement.. Defendan t s  

inoved t.u dismj..ss on t h e  ground t h a t  t h e  claims w e r e  t i . m c  bdrrecl 

ur ider -  U e l a w a r e ' s  s t a t u t e  o f  l i m i t a t i o n s .  Id. a t  1 8 4 .  CoIrhining 

L.hc: tolliricg under  s c c t i o n  108 ( a )  of t h e  Bankruptcy C o d c  w i t h  L.hc-? 

equi  L.abl c t o l l i n g  due t o  defendants ' f raudulent .  concealmc!nt, tlie 

c n i i r t  c l e r i i e d  defcmclarit ,s  motion t o  c 3 i s I r i i s s  , ho ld ing  that-  "the 

compla i - n t  adequa te ly  a3,l.eqes a f f i r m a t i v c  act:; of f r a u d u l e n t  

r o r i r e ~ l m e i i L . ,  suf fj c i e n t  L o  t o l l  t h e  s t a t u t e  [of  1irni ta t . ions.  ] " 

Id. dt_ 18.5 - 1 8 9 .  See a l s o  M i - L o r  Gorp. v Got t segcn  (In 1-e M i - L o r  

C'oi-p. 1 , ::?33 BR 608, 6 1 3 - 6 3 4  (Uankr .  Mass 1.399) (holdinc_r Lhat. tlie 

t n l l i r i y  under  s c c t i o n  1 0 8  ( a )  of t h e  Bankruptcy Code and tile 

tol I . i .nq iincic-:r t h e  i r a u d u l e n t  cor-icealmcnt d o c t r i n e  were s u f f i  r i enk  
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t.o clmy defendants '  motion for summary judgment) , r r e v c r s e c ?  and  

v d c a r e d  in par t ,  3 4 8  F3d 2 9 4  ( lSt C i r  2 0 0 3 )  (proceeding r-eIriar-lded 

t o  t h e  trial cour t  f o r  II determinat ion whether t h e  r e l e a s e  

cxcc:utc!d i .n  favor of c e r t a i n  defendants w a s  enf o rceab lc )  . 

S i m i l a r l y ,  i n  B a r r  v Ckiarterhouse Group  . T n t l . ,  I-ric. (In r-e 

E v ~ r f ~ e s h  Beverages ,  .Tnc.) ( 2 3 8  BR 558 [Rankr S13 NY 19991 ) ,  Lhc: 

t:rust.ce:; ;jppointed urider t h c  debtors' plan  of l i q u i d a t i . o n ,  o r 1  

hehalf  OL c r e d i t o r s  of thc: estate:; , brought a c t i o n s  aqa i .ns t  

i n s i d e r s  of Lhe dubtor:;, seeking t o  avoid allegedly fraudulent.  

conveyances pursuant t o  s e c t i o n s  5 4 4  and 5 4 6  of t h e  Bankrupt .c :y  

C o t i e  x i d ,  by i n c o r p o r a t i o n ,  New York' s f raudul-ent c:oriveyance l a w  

and D e b i - . o r  and Crcdi. tor L a w .  In respoiisc! to defer-idants ' arqumcr i t .  

t h t  t h e  a c t i o n  was time barred, t h e  t r u s t e e s  contcnded, among 

othcr thing:;, that s e c t i o n  1 0 8  ( a )  of the Bankruptcy Code 

ext-eiidcd t h c  time to comnence t he  a c t i o n  because they d i d  not 

trii.:;(:over t h e  b a s i s  of  their claims u n t i l  much latcr, a n t 3  that  Lhe 

iloct.ril-ie ot e q u i t a b l u  t o l l i n g ,  as wel l  as d e f e n d a n t s  ' Er-auclulel-11. 

c:onc:c!almctr-itI ~.11 .1owed the claims t o  hc: f i l e d  beyoilci t he  ot-hcrwi :;e 

expi red  II..im:i.V.ati.ons p e r i o d .  Id. a t  5 7 2 ,  576-578 . T h e  c:ourl:. 

agreed, arid licl d that because " t h e  doctrine of eyui t .able  t.0 1.1,i ng"  

a 11 d " t. he t o 1 1 i rig p L i n  c i p 1 e s o f f r audu 1 en t c oiic e a h e n  t. " 

que..;L.iori:.; of fac t .  that. could not. be resolvc!d without a L.r ia l ,  

clefe3r-icIuits rnoLioii Lo di.smi:;s on t h e  g r o u n d  of unt,imelir-iess w a s  

i. nvc) 1 v e ci 
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d c m ~ . c d .  Id. ;" see also P e r e i r a  v C e r i t e l  Corp. (In re A K ~ O  

C~oiiuii~irii~dtio~i~ C o r y .  ) ,  134 BR 7 7 6 ,  7 8 4 - 7 9 1  (Bankr SD NY 1 9 9 1 )  

( h o l c i i n g  t h a t  s e c t i o n  1 0 8  (a) extended the l i m i t a t i o n s  p e r i o d  f o r  

t h c  tri.ist.c!c t o  b r ing  f raudulent  concealment claims under s ta t.c! 

C'OI'LUIKII-~ ldw) ; Eiscnbcr-g v fi'ciricr ( T n  re  Ahead .By A Lcngtli, l r l c : .  ) , 

100 RR 1S7, 162.-164 ( U a n k r  SD NY 1 9 8 9 )  (apply ing  s e c t i o n  108 (a) 

t o  axtcncl  thc  time f o r  t-he t ru s t ee  Lo assert: f r audu len t  

coricealIrieiit clciim:;, arid denying defendant ' :; motion t o  c i i s I n i s s )  . 

A p a r t .  from f e d e r a l  c o u r t  decisions reiicierccl i n  bankri.ipt.c:y 

c:asc!s, t.he  court.^ 01 the Sta t e  of  N e w  York, i nc lud ing  the 

Appel la te  Div is ion ,  Second Dcpartrncnt, a l s o  recognize the 

aul-.ornatic t o l l i n g  under s e c t i o n  1 0 8  (a) of t he  Bankruptcy C:ode, 

in t h e  context of address ing  s tatc substantive and procedural 

l;.iw:;. ,f;'(?e e , g . ,  Z i r i k e r  v M a k l e r ,  298 AD2d 516 (%" ' "  D c p t .  : ! o o a )  
(addrcssinq bankrupLcy t o l l i n g  i n  the con tex t .  of  a p r o p e r t y  

foreclosure a c t i o n )  ; Weiner v S p r i n t  Mortgage Banker-s, 2 3 5  AD2d 

4'/:? (;?"" Tlcpt. 3.997) ( n o t i n g  bankruptcy t o l l i . ng  in t h e  contex t  U T  

:' In address ing  s e c t i o n  1 0 8  (a) , the cour t  i n t 2 c r p r e t e d  the 
stf.iti1t.e narrowly a s  p e r m i t t i n g  t h e  t r u s t e e  t o  pursue claims i n  
t.hc shoes of t.he delitor o n l y ,  b u t  riot on behalf  of t he  crcdi. tor: ; .  
'I'hc court. a l s o  opined t h a t ,  baseci on t he  unique f a c t s  of t-hat. 
case ,  L.he l i m i t a t i o n s  pe r iod  f o r  f r audu len t  conveyancc c l a i . m s  
unclcr sect- ion 5 4 6  of  t h e  Bankruptcy Code w a s  more appl i .cable  t h a n  
the general exterisi~n o r  t o l l i n g  of t i m e  under sect ior i  108. Id. 
a t  5 ' /2-5 ' ) .3  . 'I'hese x a t . i o n a l e s  a re  i:-i~pplic:&le t o  t h e  f a c t s  of 
kh i s  cdse, t o  t h e  e x t e n t  t h a t  t he  medical ma lp rac t i ce  a c t i o n  was 
c:oiruneric.ecl by L h e  t r u s t e e  i n  the  name of deht.or ICreineii, and thi:; 
c;.i:.;c! doc!s riot involve f r a u d u l . c n t  corivcyanc:c c:I aims or the 
appli(:;itiori of :;cctj ons 5 4 4  a r i d  5 4 6  of  t h e  U;irikruptcy Code. 
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f orgeci endorsements of negotiable instruments under t h e  Unif orIn 

Coimer.ci;jl Code) . Although these cases do riot i nvolvc fraudulent.  

c:onc:ealIrient c la i .ms ,  they recognize t h e  bankruptcy to1 1 i ng of tlie 

1iitiit;itions .period, w h e n  t h e  time for. commcncing sk.:ate l a w  cl;lim:; 

based on app:l.ic:able rionbankruptcy l a w  (substantive o r  pr-ocetlur-a1 ) 

l ins riot expired at: t he  time o f  t h e  d e b t o r ' s  bankruptcy f i l i n g .  

Estopgel/Fraudulent Concealment 

The t o 1  1 i.ng of t he  :;tat.ute of 1iIriitat.j ons, i i i  the Lace of 

i i  f r a u c ? u l e i l t  concealment c la im,  was addr.es:;ed in Harkir-1 v 

Gulf eLon (1SG AD2d 19 [ 1"'- D e p t  19901 ) . I n  lIdI-k.j,n, t he  plaiiiLiLL 

i . i l ~ ~ q c : c ~  t h a t  he underwent unnecessary r a d i a t i o n  a r i d  chemotherapy 

trca tment hecaiise h i s  doc tors  misdiagnosed ;A b r a i n  tumor a:.; 

rnaliqmxtt w h c n  i t  w a s  benign, and then conccalcd tlie 

misc1iacjrio:;is. In determining whether t o  apply es toppel  , based c m  

L ~ . ; . i i ~ d i i l  cnt concealment, t he  C o u r t  looked a t  whether the a c t i o n  

" w a s  coIi-uneriC:ed w i th in  a reasonable t i m e  after the f a c t s  g iv ing  

r - i s c !  t.c L.he estoppel ceased t o  be o p e r a t i o n a l . "  Id. a t  23. To 

detcrmi nc L.l-iat issuc, t h e  Court s t a t e d  t h a t  a cour t  m u s t  

"det.erIilirie first., as a matter of f a c t ,  wl-ieri t h e  dc!ccpt ion  cea:.;ecl 

t.o he opeI-at-iorial . ,  and second, a:; a inat ter  o€ law, w h a t .  

(:onst.i t.i.it.es a reasonablc  pe r iod  of time j.n which t o  have 

c:(omr.neiic:eci x i  action for malprac t i ce .  I' .Td. 

orciingly, t h e  Cour:t: wrote, with rcspect: Lo one doctor- 

( C u 1 l e r t : o n )  t h a t :  
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[ W ] e  have no t r o u b l e  i n  holding t h a t  
p l a i n t i f f  ' s s e r v i c e  of a summon and complaint 
on C u l l e r t o n  on June 1 9 ,  1 9 8 5 ,  2 % months 
after e x p i r a t i o n  of t h e  s t a t u t e  of 
l i m i t a t i o n s  [for commencing a medical 
InalpracLice a c t i o n  under CPLR 214-a], 
constituted due d i l i g e n c e  as a mat ter  of law, 
assuini.ng that. p l a i n t i f f  , as  he asserLs , f i r s t  
letir-ried t h a t  t h e  tumor was benign only 6 
m o r i t h r ;  before, on December 5 ,  1984. 

Id. . T h c  Court. f u r t h e r  held t h a t  w i t h  r e s p e c t  t o  another  c ioc tor ,  

Mc:M~.irt : .-ry,  t.ha t. " t - h e r e  i.s as much reason t o  hold the a c t i o n  Li rnc l  y 

a g a i r i s k  McMurtry as t h e r e  i s  a g a i n s t  Cullerton" where process was 

served  (311 that doc to r  "somc 3.0 mont-hs cifter e x p i r a t i o n  of t h e  

S t a t u t e  of  L imi t a t ions  but  orily 3 '/2 months afLcr p1.airitiff 

Icar-ncci Lhat  t h e  tumor w a s  bcnign." Id. a t  2 4  (emphdsis added) . 

Agnlication of Estopgel and Banksugtcv Tolling To This Action 

Dcfendai1t.s have not  met t-heir. burden t o  demonstrate that: t.he 

incdi c:al rnal~practicc a c t i o n  would hive been untimely,  had i t  b(:!c~i 

r i l e d  w i t h i n  s i x  m o n t h s  of Kremen l ea rn ing  of thc a l l e g e d  

fr~r711di.11 cnt.1 y conccalcd mis-diagnosis  . A s  rioted i n  H a r l \ r j . n ,  t h ~  

Court m u s t .  determine t h e  d a t e  on which t h e  f a c t s  giving r i s e  t o  

L h e  esL.oppel ceased to be operational . Defendants do not. cii sputc 

Kircincn's c : la j>ni  t h a t  she f i r s t  learned  of D r .  K a i s e r ' s  frai.it3111 ent 

colicealment 01 t h e  Inis-diagnosis on Apri 1. .1 4 ,  1999. I n  faci-., 

'Although Kreinen d i d  riot f i l e  a medical malprac t ice  a c t i o n  
wi th in  six mont2h: ;  o f  Apr i l  11, 1 9 9 9 ,  but  r a t h e r ,  filcd t i  
1 ) t i r i k r i Ip t ry  p e t i . t i o n ,  t h e  r e l e v a n t  i nqu i ry  under- bankruptcy l a w  
r-eyuir'es ti deterrriination of  whether the a c t i o n  w o u l d  have been 
t-iiiiely h a d  i t  ac t -ua l ly  been f i l e d .  

13 

[* 14 ]



l l a fen t la r i t : ;  w o u l d  be hard  pressed  t o  d i s p u t e  t h i s  c la im a s  they  

propouridecl t h e  argumen1: against Lhe ma lp rac t i cc  dc fenda i t s  i n  the 

incdi c:al ma1 ,p rac t i ce  a c t i o n .  Moreover, i n  t h e  d e c i s i o n  011 t h e  

appea l  o f  trhe underlyj-ng medical malprac t i ce  a c t i o n ,  the F i r s t  

Dcpart.mc!nt. s t -a tcd t h a t  "p l a in t j . f f  f a j l e d  t o  conunenc:e t h e  acLion  

wi t h i . n  r i  reasonable time a f t e r  t h e  es toppel  ceased t o  hc 

operaL. ic)nal  . . . Pla inhi  f f a.dmi.ts t h a t  shc? bccaine a w a r e  of t h e  

a l l e g e d  misdiagnosis  on A p r i l  1 4 ,  1 9 9 9 ,  when she took he r  medical 

r-ccord:; t.o another 1-cconstruct ive surgeon. " Accordingly, f o r  

purposes  of t h i s  motion, Apr i l  1 4 ,  1 9 9 9  i s  the d a t e  that. thc  

fact-s  gi.ving r i se  t o  thc estoppel ccascd t o  be o p e r a t i o n a l .  

'l'lie next ques t ion  t o  be addressed i s  what period of t-iine, 

a fLc! r  A p r 3  I 1.4,  1 9 9 9  , c o n s t i t u t c s  a reasonable  pe r iod  for 

c(3mlleriCeInerit o f  a medical ma lp rac t i ce  a c t i o n .  I n  H d r - k i n ,  the 

F i r s L  Department: found t h a t  p l a i n t i f f  acted w i t h  due d i l i g e n c e ,  

ti:.; ii m i - i t t t e r  o f  law, where he sued one doctor  wit-.hin 6 Ih m o n t h : ;  of  

i c:ar.ni ng of thc! aIlt.gcc1 concealment - S i m i l a r l y ,  here, KrE-Hiicn 

L i l e c i  l o r  bankruptcy wi th in  6 months of l e a r n i n g  of the allegeci 

c:c)nc!c!aI.iiicmL. T h u s ,  L h i s  C o u r t  cannot f i .nd ,  as ci matter of law, 

Al though  t h e  Ifarkin p l a i n t i f f  commenced her act-ion again:.; t. 4 

L . h a t  doc.t.or w i th in  2 '/z m o i i t h s  a f t e r  L.he expiration of the s t a L ~ t . e  
of . I  . imj t .aL.ions, and Krwncn f.i.3.cd for bankruptcy w i t h i n  1 year: 9 
mont.hs of  t h e  cxpiration of the s t a t u t e  of l i m i t a t i o n s ,  t h c  
d i f  fCi-Cnc(3 i s  no t  determi,nat~i.vc. The F i . r s t  DepartInenL also foi.lr-lc3 
that, ~ o i i r : ~ ~ - ~ i r i . ~ i g  a second doc to r ,  the a c t i o n  was not: timc-barred 
mer-ely 13ec:au:;c service of  process  w a s  macle "some 10 month:, after- 
cxi1.i .t:aI..ion" of t h e  s t . a L u t c  of  l imi t - a t ions  and " o n l y  3 $4 r n o n L . h s  
a1ter  p l t i i r i t i f  f I . earned  t ha t  the tumor w a s  benign. " Id. ;it 24 
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that. tlie t.i me f o r  commencing the medical. malpracti-ce claim had 

dlrcatly c3xpired when Kremen f i l e d  f o r  bankruptcy. 

Delendarits c i t e  any r e l e v a n t  cases t o  support  such an  arqurneint . 

A ( : c : o r d i  ~ i y l y ,  the Court cannot f i n d  t h a t  Kremen was not, e11lr.i t . lec1 

to rc!c:eive an a d d i t i o n a l  two y e a r s  i n  which t o  comnenc:e t.he 

~riediccil malpract j .ce  a c t i o n  under s e c t i o n  1 0 8  (a) ( 2 )  of the 

Rankr'uplr.c:y Codc:, ( i .  e .  , un t - i l  October 1 4 ,  2 0 0 1  ) . Given that: tlie 

3c:L.i on was corru-nenced by t h c  trustee 011 J u l y  21., 2 0 0 1  , Defendant.:; 

have not. met t h e i r  burden t o  show t h a t  t h e i r  f a i l u r - e  t o  asscr t  

the bankruptcy t o l l i n g  of t h e  s t a t u t e  of l i rn i t a t~ ions  i.n t h c  

mcdical ma lp rac t i ce  a c t i o n  could no t  have, 

dc!prived P l a i n t i f f s  of a judgment i n  t h e i r  f a v o r .  

Nor do 

as  a mat te r  of l a w ,  

Acc:ord. i  rlgly, i t i s  

OKUERE13 t h a t  Defendants ' motion seeki.ng di :;missal of t h i s  

m a l p r - a c L i  ce a c t i o n  i s  hereby denied .  

This constitutes the Decision and Order of the court. 

Dair.rd: A p r i l  27, 2007 

EN'I'ER : 
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