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P R E S E N T :  

HON. ARTHUR M. SCHACK 

Justice 

NYCTL 2006-A TRUST AND THE BANK OF N 1:W 
YORK AS COLLATERAL AGENT AND 
CUSTODIAN FOR THE NYCTL 2006-A TRUSI’, 

Plaintiffs, 

- against - 

KIN KAN WONG, NEW YORK CITY 
ENVIRONMENTAL CONTROL BOARD, ROS13 
WALLINOTO, et. al., 

Defendants. 

At an IAS Term, Part 27 of 
the Supreme Court of the 
State of New York, held in 
and for the County of 
Kings, at the Courthouse, 
at Civic Center, Brooklyn, 
New York, on the 9th day 
of January 2008 

DECISION & ORDER 

Index No. 145 18/07 

The following papers numbered 1 read on thi-, moiion: Papers Numbered: 

Proposed order of reference 1 

Plaintiffs’ application, upon the default of a11 defendants, for an order to appoint a 

referee to compute and amend the caption in an asiion to foreclosure on a tax lien 
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certificate for the premises located at 274 Wyckoff Av:nue, Brooklyn, New York (Block 

3337, Lot 27, County of Kings) is denied without prejudice. The affidavit submitted in 

support of this application for a default judgment of foreclosure and sale was not 

executed by an officer of plaintiffs, NYCTL 2006-A 7 k UST AND THE BANK OF NEW 

I YORK AS COLLATERAL AGENT AND CUSTODI 4N FOR THE NYCTL 2006-A I 

TRUST (the Trust), or someone with a power of attot uey from plaintiffs. Leave is 

granted to plaintiffs to renew their application for an order to appoint a referee to compute 

and amend the caption upon plaintiffs' presentaiion 13 the Court of its compliance with 

the statutory requirements of CPLR 0 32 15 (f), with "an affidavit of facts" executed by 

someone who is an officer of the Trust or someone who has a valid power of attorney 

from the Trust. 

Backgrliuncl 

The Trust purchased certain tax liens frl)m t tie City of New York on August 9, 

2006. These liens, including the tax lien for the prcmises known as 274 Wyckoff 

Avenue, Brooklyn, New York (Block 3337, Lot 27, County of Kings), were recorded in 

the Office of the City Register, New York Ciiy Dcpartment of Finance, on September 1, 

2006, at City Register File Number (CRFN) 2006000498304. 

Plaintiffs' moving papers for an order to appoint a referee to compute and amend 

the caption fails to present an "affidavit mad? by the party,'' pursuant to CPLR 321 5 (0. 

The instant application contains an affidavit by Albert Fiorello. Mr. Fiorello states that he 
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- 
is "the Authorized Signatory of PLYMOUTH PARK TAX SERVICES, LLC, servicing 

agent for plaintiffs in the within action." For reasons unknown to the Court, plaintiffs 
I 

failed to provide any power of attorney authoriziilg PLYMOUTH PARK TAX 

SERVICES, LLC to go forward with the i ns. tant foreclosure action. Therefore, the 

proposed order for the appointment of a referee tc 1 compute and amend the caption must 

be denied without prejudice. 

I 

Leave is granted to plaintiffs to comply with CPLR 6 3215 ( f )  by providing an 

"affidavit made by the party," whether by an offic er of the Trust or someone with a valid 

power of attorney fiom the Trust. Then, and onl? !then, will the Court grant the proposed 
I 

order to appoint a referee to compute and am end the caption. 

Discussion 

The plaintiffs have failed to meet the clear requirements of CPLR 0 32 15 (f) for a 

default judgment. 

On any application for judgment by rlefarrlt, the applicant 

shallfile proof of service of the summons iind the complaint, or 

a summons and notice served pursuani to subdivision (b) of rule 

305 or subdivision (a) of rule 3 16 of this cliapter, and proof of 

the facts constituting the claim, the dlfarrlf and the amount due 

by affidavit made by the party . . . WBlere ;I verified complaint has 

been served, it may be used as the affidavir of the facts constituting 
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. -  

The "affidavit of facts" was submitted by Albert 

PLYMOUTH PARK TAX SERVICES, LLC, the 

within action." Mr. Fiorello must have, as plaint 1 

I 

Z'iorello, "the Authorized Signatory of 

servicing agent for plaintiffs in the 

ffs' agent, a valid power of attorney for 

f 
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b 
I 

I 
Goodman v New York City Health & Hosl)s. Corp. 2 AD3d 58 1 

[2d Dept 20031; Drake v Drake, 296 AD2d 566 [2d Dept 20021; 

Parratta v McAlZister, 283 AD2d 625 [2d Dept 20011). Accordingly, 

the plaintiffs motion should have been dcbied, with leave to renew 

on proper papers (see Henriquez v Purin,) j 245 AD2d 337, 338 

I 
I 
I 

[2d Dept 19971). 

See Hazim v Winter, 234 AD2d 422 [2d Dept 19961; Finnegan v Sheahan, 269 AD2d 491 

[2d Dept 20001; De Vivo v Spargo, 287 AD2d 5 15 [2d Dept 20011; Peniston v Epstein, 10 

AD3d 450 [2d Dept 20041; Taebong Choi v JKS Dry Cleaning Eqip. Corp., 15 AD3d 566 

[2d Dept 20051; Matone v Sycamore Real[:, C o y . ,  3 1 AD3d 721 [2d Dept 20061; 

Crimmins v Sagona Landscaping, Ltd., 33 ADjd 580 [2d Dept 20061. 

Therefore, the instant application for an order to appoint a referee to compute and 

amend the caption is denied without prejudice. The Court will grant the Trust an order to 

appoint a referee to compute and amend time cal’tion when the Trust submits an affidavit 

by either an officer of the Trust, or someoiie w-ith a valid power of attorney from the 

Trust, possessing personal knowledge oft  ;le fxts .  

Conclusion 

Accordingly, it is 

ORDERED, that the application oi plaintiffs NYCTL 2006-A TRUST AND THE 

BANK OF NEW YORK AS COLLATERAL .*kGENT AND CUSTODIAN FOR THE 
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I 
NYCTL 2006-A TRUST, for an order appoini ing a referee to compute and amend the 

I 

caption in a foreclosure action for the premises located at 274 Wyckoff Avenue, 

Brooklyn, New York (Block 3337, Lot 27, C unty of Kings) is denied without prejudice; 

and it is hrther 

ORDERED, that leave is granted to plaintiffs NYCTL 2006-A TRUST AND THE 

BANK OF NEW YORK AS COLLATERAL AGENT AND CUSTODIAN FOR THE 

NYCTL 2006-A TRUST, to renew its application for an order appointing a referee to 

compute and amend the caption in a for.:clomre action for the premises located at 274 

Wyckoff Avenue, Brooklyn, New York (Block 3337, Lot 27, County of Kings), upon 

presentation to the Court of its compliance with the statutory requirements of CPLR 5 

3215 (f), with an affidavit of facts by someoiie with authority to execute such an affidavit. 

This constitutes the Decision and Ordzr of the Court. 

E N T E R  
R 
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HON. AKTHUR M. SCHACK 
J. S. C. 
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