
Jennosa v Vermeer Mfg. Co.
2008 NY Slip Op 30282(U)

January 31, 2008
Supreme Court, Suffolk County
Docket Number: 0027516/2003

Judge: Arthur G. Pitts
Republished from New York State Unified Court

System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for

any additional information on this case.
This opinion is uncorrected and not selected for official

publication.



INDEX NO. 03-275 16 

SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART 43 - SUFFOLK COUNTY 

P R E S 15‘ N 7 :  
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I J p t i  (Iic lollowing papels iiunibered 1 to 10 lead on this niotion and cross motion for summaiy iudgiiient; Notice 
ol Motion/ 0icl t . r  to ’;tiow Cause and supporting papers 1 - 3 , Notice of Cross Motion and suppoiting papeis 4 - 6 ; 
ALii\wei iiig 4 ticiavits and suppoiting papers 7 - 8 ; Replying Affidavits and supporting papers 9 - 10 ; Other _, (znda-fk 
h-- ) It  IS, 

[* 1 ]



OKDERh'D that  this motion (#008) by defendant Goveiiiale for summary judgment dismissing 
tlic cl'iiiiis inlei posccl against h i n i  in this action by tlie plaintiff is g-anted only to the extent that the 
p l c t i n t i l  f" (>l'iiiiis Ibi- recovery of damages tinder Labor Law $9 240(1) and 241(6) are dismissed; and it  is 

1 Ill l lrci  

ORDERED that the plaintiff's cross-motion (#009) for dismissal of the defendant Governale's 
;iii\wcr puisu'int to ('PLR 3 126 and denial of said defendant's motion pursuant to CPLR 3212(t) is 
:;I mtcd on y lo the extent that the defendant is precluded from offering any evidence at the trial of this 
,tctioii ;is to the outside condition of his premises in 2003 and the plaintiff is awarded the benefit of an 
'td\ CI x iiilcrciicc charge against defendant Governale at the trial of this action. 

I tit* p I ' i i i i 1 i  1 fcommcnced this action to recover damages for tlie personal injuries he sustained on 
,411111 19, 3001, while \\orking for third-party defendant, Dunne in the Sun, Inc., in tlie yard of tlie 
clcl'eiidaii t 4 J O L  criialc's residcntial premises. Prior thereto, the defendant Governale retained third-party 
dclcnel~~nt, Duiiiit i n  the Sun, Inc. (hereinafter Dunne), to perform landscape services on the rcsidciitial 
lot o f  delelidant Governale. I n  connection therewith, Dunne retained a subcontractor who removed 
thirtecii o ; i \  trecs liom the said lot. On the date of the accident, the plaintiff, his boss, Hector 
I~odrigtie/. 'iiicl scveral co-workers were assigned the task of removing the stumps left on the subject 
pi ciiiiscs b y  tlic subcontractor who previously removed the oak trees. 

A t  Jic trnic o f  his accidcnt, the plaintiff was operating a stump cutter machine manufacttired by 
dclkiidmt, Vci-nicer Maiiufactiiring Company, which tlie plaintiff and a co-worker had rented fi-om 
dcl'cndmt, A t l ~  ant,ige Rental Center. With the rented machine engaged, the plaintiff began lo grmd a 
:,ttiiiip. Whi I C  grinding the stump, the machine unearthed a piece of underground hose which became 
\ V I  ;ippcd ;ti o u i i ( i  the cutting wheel. 'The plaintiff shut tlie machine off and took a ten minute break. 
1 Jpon his I ~ t i r i i ,   lie plaintiff removed the hose that had tangled around the cutting wlieel. The plaintiff 
le-started t he  stiiinp cutter and resumed grinding tlie stump he had been working on previously when it 
iiiicarthed & I  ~ ~ ) i i d  piece of hose. Plaintiff testified that he lowered the idle of tlie stump cutter, 
discngagec :ind raised the cutting wheel but did not shut down its engine. As tlie plaintiff grabbed this 
xcond p i e x  ol'hose in an effort to remove it, his hand contacted the cutting wheel which, apparently, 
\ w s  still mi- i i ing .  As a result of such contact, the plaintiffs suffered a traumatic crush injury to his riglit 
Ii,iiitl which rcstilt~cl i n  the amputation of his right wrist and hand. 

t3y 111s c oniplaint and bill of particulars the plaintiff charges defendant Governale with liability 
IC11 the occt~rrt'iicc oI'his accident under theories of common law negligence and violations of Labor Law 
$(< 200, 24')( I ) a i i d  241 (6). By the instant motion-in-chief, defendant Governale moves for summary 
J uclgmenl tlisnirssing all of said claims. The motion is predicated upon the following grounds: 1) that 
tlcl'endmt 1 roveriialc was without notice of tlie defective condition of the premises about which the 
~ ~ I ~ i i i i t i ~ ~ I ' ~ ~ i i i ~ ~ l ~ t ~ i i s ,  naniely, the existence of underground hosing which allegedly caused the plaintiffs 
,iccidc:nl , i i i d  resulting iiijtiries; and 2) that none of tlie plaintiffs claims for recovery under Labor Law 
q q  200; 240( 1 ) a i d  241 (6) are actionable. 

I n  sup poi^ 01' his claims regarding the absence of notice, defendant Governale principally relies 
iipon his O.AT deposition testimony wherein he stated that he purchased the subject premises i n  
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Novciiihei- I )I 3002, wliich wcre improved with a dwelling, a twenty by forty foot backyard pool and a 
shcd Dcri.iidant (hveriialc fLirther testified that there was no underground sprinkler system that he was 
‘in iirc ol‘ Illat he liad undertaken no pool renovation projects or landscaping activities prior to the 
pl~~~~it~f‘l’s accictciit on April 19, 2003, except for the tree, brush and stump removal activity which 
dclbiidant I>tinnc had agreed to perform. With respect to his claims for suniinary judgment dismissins 
the plainti t.t7s L,,ibor Law claims, the moving defendant again relies on his own deposition testimony. 
1 le also rcllcs upon the deposition testimony of  the plaiiitiff and of defendant Dunne’s principal, Hector 
f~.oclrigue/, i v l i o  coiitracted with the plaintiff for the perfonnance of the work, rented the stump cutter 
and assiyicd the t d \ s  which the employees were engaged in on the date of the accident. As in the case 
ol’dcI’eiitl,ii i t  Ciclvernale, Hector Rodriguez was not present on the premises at the time thc plaintiff’s 
acclclcnt 0cLtIl-rL:d 

llre plainti I t’cross-nioves for dismissal of the defendant Governale’s answer on the grounds that 
said d c l e i i c h t ’ s  destruction and/or failure to preserve photographs taken by him inimediatcly following 
tlic p l a i i i t i t ” ~  accident which depicted the condition of the premises at and around the place where the 
p l ‘ i i n t i  fl’s : ccrdent occurred and of the stump cutter shortly after the plaintiffs accident warrants a 
t l i smissa l  01 ‘  the nioving del‘endant’s answer pursuant to CPLR 3126. The plaintiff further asserts that 
1 icsc CII-CLilil~tiilicCS also warrant a denial of defendant Governale’s motion for suniiiiary jiidgmcnt 
1 ’ L l l ” i ; ~ n t  to ( . ~ l ’ L I <  3212(1). 

I I I  t,iipporl ol‘his cross-motion, the plaintiff attaches copies of defendant Governale’s March 19, 
2004 writtcii  icspoiisc to the plaintiffs demands for documents and Governale’s June 21, 2004 written 
I q o n s e  to llic itipulalcd and so-ordered discovery exchange schedule set forth in the Preliminary 
C’onlbrencc order. I’herein, defendant Governale asserted that he was not in possession of any 
~Iiotogi aphs o f  the sccnc. However, plaintiff points to the subsequent and wholly contradictory 
clcpositioii !cstimoiiy given by defendant Govemale on August 10, 2006, wherein said defendant 
uiiccluivoc:~lly stated that he had taken photographs of the accident scene and the stump cutting machine 
J -1st after thc pI;iintif[’s accident and prior to the removal of said machine by employees of defendant 
1)iinnc rut thci clucstiotiing revealed that the photos liad not been developed. When asked why thc 
17 hotos Iiad i i o t  I x x i i  clevcloped, defendant Governale responded as follows: 

‘ $ 1  ;ini a bit of ;i closet photographer. I take a lot of pictures. When 
1 moved into the house I had literally near forty to sixty 
undeveloped rolls of film. They are very expensive to develop, 
a b  wcl I ,  during that time my son was involved iii several soccer 
tournaments that I took a lot of pictures of and hence, there is a 
collection of still thirty to forty rolls of film that have iiot gotten 
developed” (see, pages 88-91 of the transcript of defendant’s 
August 10, 2006 deposition attached as Exhibit L of defendant’s 
niov i iig papers) . 

A I  tcr Governale stated that he did not know on which of the thirty to forty undeveloped rolls of film the 
sul>jcct pic1 i i i  cs wcrc locatcd, thc plaintiffs counsel called for the preservation of all uiidevelopcd rolls 
( 1 1  tilni i i i  tlic posxssioii of defendant Governale by their delivery to his attorney. Upon further 
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qticstioiiing, MI-  (hvernalc confirmed that as of August 10, 2006, the date of his deposition, hc still liad 
~ I i c  iindevclcpcd lilm o f  the photographs he took of the accident scene on the date tliereof(see, pages 93- 
04 ol’the t i a n x i - t p t  ol‘def’endant’s August 10, 2006 deposition; Exhibit L of defendant’s moving papcrs). 
\ V i t l i i n  days 0 1  the dcposition of the moving defendant, plaintiffs counsel followed up his call for the 
pi~xlticlioti of the s~ibject film or photographs by a written demand. Having received no response, 
pLuiitift’s cc tinsc.1 issiied on November 19, 2006, a second written demand for the production of lhe 
imdcvclopeci li I n 1  or developed photos of the accident scene and stump cutter. On December 19, 2006, 
Jcl>ndant C i )vcrnale’s counsel responded by stating “ .... after a diligent search, defendant is unable to 
I Ole‘ L1 IC ph 0 1 0 g I ;I p 11 s ” . 

I lie plaiiitilT received no further response to his demands for production of either the 
iiriclcvelopcc li Im or the photos developed therefrom. In October of 2007, defendant Governale 
iiitci-posed the instant motion for summary judgment. The motion was not preceded by the parties’ 
certilication ofthis action as trial ready nor by the issuance of a conipliance/certificatioii order by this 
c w i - t .  Coris:c~iiently, no note of issue and statement readiness was filed prior to the interposition of this 
motion Pla in t i  ffclainis that these circumstances and those outlined above warrant the granting of his 
c ‘ I - ~ s s - I I ~ ~ ~ I o ~ ~  LO disnitss thc answer served and filed by defendant Governale and/or the denial of his 
inotioii-iii-chief pursuant to CPLR 3 126 and CPLR 3212(f), respectively. Since those portions o r  the 
plainti I’l’s CI oss- niotron wherein he seeks dismissal of defendant Governale’s answer purportedly raises 
‘I xiiiplctc tlcl‘ensc. i n  bat- sounding in spoliation to the defendant’s motion-in-chief, the coiirt will first 
ccm SI d cr i I I c 1’1 ;I 1 n t 1 ff s cross-motion. 

Wlierc 3 party to litigation has destroyed evidence that should have been disclosed, CPLR 3126 
ctiipowt‘rs cc>iirt bcfore whom such litigation is pending to make such orders with regard to the hi l~ire  or 
r-t.ltisal to (IISC~OSU as are just (Ortega v City ofNetu York, 9 NY3d 69, 2007 WL 2988760 [Court of 
2ppeals, 10’ Ih07 j ) .  Appropriate sanctions which the court may impose include: 1) the drastic sanction 
~)l‘Jistii1ssins the pleadings served by the offending party which subjects said party to the entry of an 
mclcl-ated Iiidgnictit pursuant to CPLR 3212 or 3215 in favor of any adverse party aggrieved by the 
de\lruction iiicl l i i i l u t  c to disclose, 2) issuance of an order of preclusion prohibiting the spoliator Ci-om 
;IddLictng proof  i n  his o r  her favor at the trial of the action; 3) the assessment of costs relative to 

>lacing ~ h c  l os t  rvidence; and 4) directing that an adverse inference charge be employed at trial (see, 
Ortegrr v City qf’A’ew York, hid @ p.776, and the cases cited therein). That the most drastic sanction of  
d sinissal I S  available under CPLR 3 I26 in those cases where a party negligently loses key evidence, 
cvcii in the ibscncc: of willful or contumacious conduct, is clear (see, Ortega v City ofNetu York, /hid 
i~ p.777, ai d tlic cases cited therein) The sanction of dismissal has also been imposed where a party 
h i d  the opp )rtutiity to safeguard key evidence and negligently failed to do so (Ainaris v Sharp 
k f i ~ ~ r o i i i c  (Z’orp., 303 AD2d 457, 758 NYS2d 637 [2003], lv. deriied 1 NY3d 507, 808 NE2d 859 
j 2003]) In such cascs, however, if the negligent loss or negligent failure to safeguard irreplaceable 
i‘<itlcncc ticcs i i o t  deprive adverse parties of the means of establishing their claims or defenses, 
iinpositioii ol’one ot’the less drastic sanctions is the appropriate judicial response (E. W. Huwelf Co. 
I I Z L . ,  vS.A.F.’. Lu Sala Cory., 36 AD3d 653, 828 NYS2d 212 [2007]). 

I icrc. the  cross-moving papers established that on August 10, 2006, defendant Governale 
k:st i ficd, iiiiccl uivncal ly, that he was 1 t i  possession of the undeveloped film containing the photographs 
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hc tool\ 01.1 lie accident scene and the stump cutter shortly after the occurrence of plainitff s accident. 
I Ire cross- i i o v  1 iig papers further established that immediately following such testimony and in the 

131 cseiice o f  clcl‘cndant Governale and all others present at defendant’s deposition, the plaintiffs attorney 
u~illccl for the preservcition and production of said film and/or photographs. Notwithstanding such 
le\tiiiiony incl sonic Ioiir months thereafter, defendant Governale’s counsel advised that no photographs 
l i d  becn discovered. Now, the defendant Governale avers that inimediately after his deposition, he 
searched h i s  home and Iound twenty-one undeveloped rolls of film. Said film was developed but it 
coiitaiiietl i o  pictiires of the accident site. Since there is no undeveloped film nor any photographs in the 
possc‘ssioii 01’ del-cndant Governale, none are available for dissemination to the other partics to this 
x i i o n  (sot, 1)eceiiibcr 3, 2007 affidavit of defendant Governale submitted in opposition to the plaintiffs 
c I 0 ss - I1 1 0  t 1 0 I 1 ) 

I, poii tile hregoing undisputed facts, the court finds that defendant Governale, at the very least, 
iicgligcnily I’ailed to safcguard the film having had the opportunity to do so and/or negligently lost the 
lilin and tl c pliotogiiphs recorded thereon after receiving due notice of its character as key evidence of 

1 he condition of liis premiscs. The court further finds that because such evidence contained matter from 
’&liicIi ilic 1~1i-y might infer that defendant Governale had notice of a dangerous condition on his premises 
due to the Gxistciicc of the hose piping buried at or below the surface of his yard which may have caused 
I ) I  contrrbiitcd 10 the occurrence of the plaintiffs accident, said evidence is sufficiently crucial to wai-rant 
1 lic imposilion of sanctions for its spoliation pursuant to CPLR 3 126 (Dorsa v National Anzcisenrrrets, 
,fiic, 0 AI) i t 1  0 5 2 ,  770 NYS2d 583 [2004]). 

< lainis for recovery of damages attributable to dangerous or unsafe conditions on real property, 
bi,liether go\ ci-iied by principles of common law negligence or by $200 of the Labor Law, are dependent 
. i p o i i  ;I slic \L i ti2 that  the defendant created or had notice of the complained of condition of the premises 
licit purpoi-iedly caused or contributed to the occurrence of an accident (see, Peralta v Heririquez, 100 
\ Y 2 d  130, 760  NYS2d 741 [2003]; Payize v l00Motor Parkway Associates, LLC., 45 AD3d 550, 846 
\ Y S 2 d  2. I 1 120071). As pleaded here, the plaintiffs claims include allegations that delelidant 
b .~\cr i ia lc  had uctLial and/or constructive notice of the condition of his premises prior to plaintiffs 
.iccicleiit lo\vcvei, notice o f a  dangerous or defective condition on real property is not an element of a 
: l , i in i  1’01 1ccobci-y under $ $  240(1) or 241(6) of the Labor Law. Defendant Govemale’s iiegligent loss 
~f thc Iiliii ‘it issiic IS  thus not a defense in bar to said defendant’s demands for suinmary judgment 
. l ismissi i iz thc plaintiff’s 240( 1) and 241(6) Labor Law claims, both of which have been sufficiently 
.Ic.monstr:itcd to be without merit (Lombardi v Stout, 80 NY2d 290, 590 NYS2d 55  [ 1994; Rizziito v 
L. 4 .  U’erigyr (brrtracting Co. I m . ,  91 NY2d 343, 670 NYS2d 816 [1998]). Since the plaintiff failed to 
~iontcst t l ic  nici i t s  o f  defendant Governale’s motion for summary judgment dismissing his claims for 
recovery under 9 140( 1 ) and $24 l(6) of the Labor Law, and made no showing that facts essential to state 
13ppositioii ‘ire unavailable due to incomplete discovery, (see, Fobbs v Rahimzada, 39 AD3d 81 1 ,  834 
NYS2d 329 12007 I ) ,  summary judgment dismissing said claims is awarded to the moving defendant. 

W it11 respect to the plaintiffs remaining claims against defendant Goveniale, which sound i n  
~coiimoii law negligence by landowners and breaches of the duties imposed upon laiidowners to provide 
m d  maintain a safe workplace under $200 of the Labor Law, defendant Governale’s motion for 
j11iii111~11-y J iidgincnt is denied. The evidence spoliated by said defendant’s negligent loss or failure to 
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1’1 csct vc w is niatcrial and relevant to the notice element of such claims. Moreover, the proof adduced 
by defcnciaiit Governale Failed to establish, prima fucie, his entitlement to siminary judgment with 
t cspect to ticli claiiiis (see, Afvarez v Prospect Hospital, 68 NY2d 320 508 NYS2d 923 [ 19861). 

Hal\ c‘vc‘r, d~sniissal of tlie moving defendant’s answer, as demanded by the plaintiff, is 
in.tppropri:itc Although the issue of the defendant’s actual or constructive notice of the dangerous 
:intl/or defcctive condition of the subject premises is an element of plaintiffs claims for recovery under 
c‘oiiinion I t w  ncgiigcnce theories and under $200 of the Labor Law, it cannot be said that the plaintiff‘ 
\\;is deprivcti of thc means of establishing these claims (E. W. Howell Co. Im. ,  v S.A.F. La Sala Cory., 
>iipr~i ;  De L o s  Scrntos v Pfnizco, 21 AAD3d 397, 799 NYS2d 776 [2005]). Under these circumstance, 
tlic court fiiids t h a t  the remedy of preclusion such as the one employed by the court in Dorsfz v Natiuiiaf 
A t ~ ~ i i s e i t i i i d s ’ ,  Ii ic . . ,  (.\iipro) IS  appropriate. Accordingly, defendant Governale is hereby precluded from 
olkriiig an )  c\ idence at the trial of this action as to the outdoor condition of his premises in 2003. The 
court fLirtli1.x awards the plaintiff tlie benefit of an adverse inference charge against defendant Governale 
,it the trial ol’rliis action. 

- FINAL DISPOSITION X N O N - F I N A L  DISPOSITION 
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