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SIRIUS AMERICA INSURANCE COMPANY, 
Index No.: 103 I 1 1 /07 

Plaintiff, 

-against- 

BETHEL GENERAL CONTRACTING, INC. and J. JUHN 
ASSOCIATES, WALTER SINCHI, SOH0 NEW Y O W  
LODGING, LLC, COLGATE SCAFFOLDJNG CORP., 
COLGATE SCAFFOLDING & EQUIPMENT CORP., 
K&S FOUNDATION WORKS INC., 

Third-party Plaintiff, 

-against- 

TUDOR INSURANCE COMPANY, SIRIUS AMERICA 
INSURANCE COMPANY, K & S FOUNDATION WORKS 
INC., & SOLOMON AGENCY CORP., 

Third-party Defendants. 

DECISION and 
ORDER 

In this declaratory judgment action, Tudor Insurance Company (Tudor) moves 10 

dismiss the third-party action against it by Bethel General Contracting, Inc. (Bethel), aiid for 

a declaration that Tudor is not obligated to defend and insure Bethel in the underlymg 

personal injury action. The issue before the court is whether the general contractor, Bethel. 

was an additional insured under a policy issued by Tudor to K&S Foundation Works, lnc. 

(R&S), Bethel's subcontractor. Defendant Tudor has moved to dismiss the third-party 
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complaint, pursuant to CPLR 321 I(a)(l) and (7), based upon the terms of the Tudor 

insurance policy. In the alternative, Tudor asks the court to elect to treat the motion as one 

for surnmaryjudgment, pursuant to CPLR 32 1 1 (c), and declare that Tudor has no obligatio11 

to defcnd and indemnify Bethel in the Sinchi Action. Bethel opposes the motion solely on 

the ground that Tudor failed to submit proof in evidentiary form that the policy altached to 

its moving papers is the applicable insurance contract because it was annexed to the 

affirmation of Tudor’s attorney. who lacks personal knowledge. The motion to dismiss is 

granted for the reasons that foFollow. 

Procedurul and Fuctual Backgromd 

The underlying personal injury action is entitled Walter Quisi Sinchi v. %..a 

York Lodging, LLC, Bethel Generid Cuntracting, Znc., et al., Sup, Ct.,Bronx Co., Index No. 

7251/06 (Sinchi Action). The complaint in the Sinch Action alleges that Walter Sinchi 

(Sinchi), an employee of K&S, was injured on December 23, 2005, when he fell off a 

scaffold and down an elevator shaft during construction, due to the defendants’ negligence. 

Bethel interposed a third-party complaint against K&S in the Sinchi Action for conimon law 

indemnification, contractual indemnification, contribution and failure to procure insurance. 

Bethel’s general liability insurance provider, Sirius Insurance Company (Sirius), commenced 

this declaratory judgment action against Bethel, who impleaded Tudor. Annexed to the 

moving affirmation of Tudor’s attorney is a general liability policy issued to K&S covering 

the period March 24,2005 through March 24,2006. 

In its opposing papers, Bethel does not refute that it is not an insured, either named 

or additional, under the terms of Tudor policy. Bethel does not deny the validity or 

completeness of the policy presented to the court. Its sole defense is that the affirmation of 
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Tudor’s attorney, to which the policy is annexed, is insufficient evidence of the terms of the 

policy. 

Conclusions o j Law 

ln considering a motion to dismiss pursuant to CPLR 321 1, the court must accept as 

true all facts allcged in complaint, as well as all reasonable inferences that may be gleaned 

from those facts. Rovello v. Orufino Realty, 40 NY2d 633 (1976), Under CPLR 321 l(a)( 1 ), 

a dismissal is warranted only if the documentary evidence submitted ‘‘resolves all factual 

issues and conclusively disposes of the plaintiffs claims as a matter of law.” Wrighi v. 

Evanston Znsurcrnce Company, 14 AD3d 50s (2nd Dept 2005). ‘The policy submitted by 

Tudor meets this burden. 

It is well settled that “[wlhere the terms of an insurance policy are clear arid 

unambiguous, interpretation of those terms is a matter of law for the court.” Town of 

Harrison v. Nuiional Union Fire Ins. Co., 89 NY2d 308 (1 996) (“The four corners of an 

iiisurance agreement govern who is covered and the extent of the coverage.. . ”); S x f y  Sullen 

Cor- .  v. Illinois Union Ins, Co., 34 AD3d 386 (1“ Dept 2006). 

The unambiguous terms of the Tudor policy establish that it did not insure Bethel. 

In plain language, the contract provides that an insured must either be named on the 

declarations page, or listed on the additional insured endorsement, Form WW 180, as an 

“additional insured.” Bethel’s name does not appear in either of these two places. 

Nor is there potential coverage under the blanket insured section of the Tudor Policy. 

Section I, paragraph 2(b)(2), of the policy contains a blanket additional insured section for 

liability assumed in an “insured contract.” However, K&S opted out of Ihe only definition 

of “insured contract” contained in Section V, paragraph 9(0, that arguably could have 
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applied to an entity not named in the declarations or additional insured endorscmeiit. 

Paragraph 9(f) defined “insured contract’’ to include “[tlhat part of contract ._. pertaining to 

your business .. . under which you assume the tort liability of another party to pay for ‘bodily 

injury’ or ‘property damage’ to a third person or organization.” The Tudor policy contains 

an exclusion and limitation endorsement (WW203R, p. 2), which eliminates subsection 9(f) 

from the definition of an “insured contract.” 

Finally, contrary to Bethel’s assertion, the affirmation of an attorney without personal 

knowledge is an appropriate vehicle for submitting documentary evidence to the court. 

Zuckeuman v, Cily ofNY, 49 NY2d 557,563 (1980). The case cited by Bethel, Key Bunk t$ 

Maine v. Lisi, 225 AD2d 669 (2“d Dept 1996), is inapposite because there the affirmation of 

the attorney, who lackedpersonal knowledge, was offered in opposition to a promissory note 

placed into evidence by the moving party. A contract, like the insurance agreement 

submitted by Tudor, is the very type of document that may support dismissal under CPLR 

for a 321 l(a)(l). Goldman v. Metro. Life Ins. Co., 5 NY3d 561 (2005); Bronxville Knolls, 

Inc. v. Webster Town Center Partnership, 221 AD2d 248 (1” Dept 1995). In any event, in 

reply, Tudor submitted an affidavit from a senior claims adjuster to authenticate the policy. 

Although Tudor is entitled to dismissal, it is not entitled to summary judgnicnl 

declaring the rights of the parties absent notice from the court that it is electing to treat thc 

motion as one for surnmaryjudgment. CPLR 321 l(c). As dismissal with prejudice of the 

third-party complaint as against Tudor will accomplish the same result, the court will not 

elect to treat the motion as one for summary judgment. Accordingly, it is 

ORDERED that the second cause of action in the third-party complaint by Rethcl 

General Contracting, Inc., against third-party defendant Tudor Insurance Company is hereby 
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dismissed with prejudice; and it is further 

ORDERED that the Clerk is directed to enter judgment accordingly and to sever the 

remainder of the action, which shall continue. 

Dated: June 11,2008 
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