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-against- Index No. 1 15666/07 

AIG Domestic Claims, Inc. (AIG) move to dismiss the complaint's second cause of action f'or 

failure to stale a claim, and dismissing the request for extra-contractual or conscqucntial 

damages. 

This is an action on an insurance policy purchased by plaintiff to cover environmental 

pollution liabilities in connection with the reiiicdiation (of a contaminated site on Kings Highway 

in Fairficld, C.'onnecticut. Dcfendant Aimerican International Group, Inc. lias paid $2,000,000 in 

claims under the "cost cap" section of the policy. It has denied coverage, howevcr, undcr a 

different portion of thc policy rcgarding third-party claims fbr clean-up costs resultitig from 

pollution conditions on or under plaintiff's property. Plaintiff sccks recovery under theories ol' 

breach ul'the contract of insurance lor the hilure to pay a covcred risk, and breach of'ihe duty of 

good faith and fair dealing fbr defendants' alleged failurc to cvcn investigate the claim b e h e  
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BACKGROUND 

Plaintiff opcrated a large precious metals manufacturing facility in Fairfield, Connecticut 

( C h n i p l ,  1 2 ) .  In 2003, it ceased operations, and sought to sell the property (&). Under the terms 

of the sale agreement, plaintiff was responsi blc for demolishing thc existing structures and 

performing an ciivironiiieiital remediation (id). I n  April 2004, plaintifT p~trchased an insurance 

policy from AISLIC, Pollutioii Legal Liability Select Clean-llp Cost Cap Insurance L)eclarations 

No. PLCC‘ 3778245 (the Policy), to insure certain risks associated with the remediation at the site 

(d, 7 30). Plaintiff alleges that i t  paid thc policy premium and perhrmed all its obligations 

undcr the Policy (ia.). 

Policy Section I, Number I, “Coverages,” includcd “COVERAGE A - ON-SITE 

CI kAN-UP OF PRE-EXISTING CONDTTTONS,” renamed by Endorsement No. 4 as 

“COVERAGE A - THIRD PARTY CLAIMS ONLY ENDORSEMENT” (Coverage A). l h c  

aggregate valuc of the policy coverage for Coverage A is $10,000,000. [Jnder Coverage A, 

AISLIC agrecd: 

[t]o pay on helialf of the Insured, Loss that thc Insured is legally 
obligated to pay as a result of Claims for Clean-up Costs resulting 
from Pollution Conditions on or under the Insured Propcrty that 
coninic~icecl prior to the Continuity Date, provided siich Claims are 
first made against the Insured and reported to the Company in writing 
during tlic Policy Period, or  during tlic I’xtended Reporting Period if 
ap p 1 i cab1 e 

2; C‘ompl, Ex11 1 ,  Policy, Sec I 121). Endorsement No. 6 to the Policy amenc 

Numbcr 2B to exclude coverage undcr Coverage A fbr claims: 

i Section 11. 

ar i si i i  g from Po 11 uti c) n C’o ndi t i ons resulting from Po I 1 u tan t s which are 
the sub,jcct of. the Remedial Plan or are otherwise covered under 
(‘overage K or L, o r  which woiild be covered uiidcr (’overage K or L 

2 

[* 3 ]



but for the crosion ol‘ the Self-Insured Retention, exhaustion of thc 
applicable linait of liability, or termination o l  coverage under 
Coverage K or L pursuant to the limits of tlic Policy 

(C‘ompl, Ex11 I ,  Eiidorsement No. 6). This endorsement, however, further provides that the 

cxclusion does not apply to Pollution Conditions resulting from Pollutants identified in tlic 

Kcmedial Plan if the Pollutioii Condition is “not the same related or continuous Pollution 

Condition” as that which is covered under Coverages K or L (d; Compl, 7 34) 

IJnder the Policy, under Coverage K for kiiowii pollutants, and Coverage L for unknown 

pollutants, AISLIC‘ agreed, in Coverage K: 

[t]o pay 011 behalf of the Insured, Clean-up Costs in excess of the 
Self-Insured Retention that the Insured incurs for the Clean-IJp of 
h l l u t a m  identified in the Remedial Plan 

(Coinpl, Ex11 1, Policy, Coverage K). Coverage L provided, in part, that AISI,IC agreed: 

It lo pay on behalf‘ of the Insured, Clean-Up Costs in  excess of the 
Self-Insured Retention that the Insured incurs for the Clean-Up of 
Pollutants differen1 from thosc identified in tlic Remedial Plan 

(Compl, Ex11 1 ,  Policy, Coverage L). ‘I‘hc Self-Insured Retention under the Policy was 

$4,739,030, aiid the limit of liability for Covcrages K aiid I, coimbiiicd was $2 million (Compl, 7 

37). 

Plaiiatifl’s enviroiinicntal consultants, Roux Associates, Inc., developed a Remedial 

Action Work Plan, which identified certain pollutants on the site, including petroleum-related 

compounds and metals (d, 1/11 4, 38-39). Plaintiff commeiiced remediation at the site undcr the 

liciiiedial Action Work Plan, with defendants’ knowledge (d, 17 4, 40). It incurred costs i n  

excess of the $4,739,030 Self-lnsured Retention and AIG accepted coverage under the Policy 
a 

3 

[* 4 ]



under Coverage K, and paid the cost ovcrruiis up to the Coverage K policy liiiiit of $2,000,000 

(GL, i n  s, 45). 

In December 2004, contractors fi-om Koux discovered illiderground conditions, includmg 

a previously iinknown layer of niaterials beneath clean iill, and a previously unknown 

underground stol-agc taiik tjlled with dcbris (d, 11 41). Koux also discovered a prcviously 

unknown fouiidatmn, bcncath which wcrc pollutants unkiiown at the time of the creation of the 

Rciiiedial Action Work Plan, and which wcrc latcr identified as containing petrolcum-related 

compounds aiid metals (d, 171 43-44). The discoveries were brought to the attention of the 

Connecticut Department of Environmental Protection (CTDEP), which, by letter dated December 

22, 2005, directed that the newly discovered areas of contamination be rcmediated (d, 1111 44,46; 

Compl, Exh 2). Plaintiff sent the C‘l’DEP letter to AIG as notice of its Claim (Compl, 7 48). 

O n  Julie 13, 2006, Cherilyn Zavatsky, an AIG claims ad.juster, sent a letter to plaintill, 

entitled “Disclaimer of Coverage,” which stated that it served as a denial o l  coverage under 

Coveragcs K and I,, on the ground that their coverage limits had been exhausted (d., 11 49). It 

did not address C‘ovcrage A (d, 7 50). On June 20, 2006, plaintiffs counsel wrote a lctter 

stating that the Junc 13 lettcr from AlG failed to nicntion Covcrage A, and requcsted that AIG 

conlirm [hat the Policy will respond to the claim undcr Covcragc A (d, 7 51). 

By letter dated July 14, 2006, Ms. Zavatsky stated that there was no coverage for 

plaintiffs claim under Coverage A, citing Endorsement No. 6, and stating that coverage for this 

claim would have been provided under Coverages K or L but for the erosion of the limits ol‘ 

liability ol‘the Policy (d, 11 52). Hy letter dated August 4, 2006, plaintiff’s counsel pointed out 

the very next sentence of l-hdorscment No 6, which stated that the exclusion rclied upon by the 
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claims adjuster “shall not apply to Pollution Conditions rcsultiiig from Pollutants idcntitied in  the 

Reniedial Plan if the Pollution Condition is not the same related or continuous Pollution 

Condition as that which would bc covercd under Coverage K or L” bill for the exhaustion of the 

applicable liiiiit of liability (id, 7 5 3 ) ,  

On Octobcr 6, 2006, another AIG claims acljuster wrotc to plaintill‘assertirig that the 

CTDEP lettcr did iiot constitute a “Clairn” undcr the Policy, because it did not constitute a 

demand (d, 7 54). The adjuster lurther stated that a rcvicw of thc materials submitted indicates 

that Coverage A does not apply because the pollutants did not I-csult from pollution conditions 

unrelated to thosc that were or would otherwise be covered undcr Coverages K or L (d, 7 5 5 ) .  

Plaintiff’s counsel again wrote oii February 9, 2007, indicating that the adjuster was wrong, that 

it was a Claim, and that AIG should have interviewed the persons with knowledge or 

investigated the claiin (d, 7 56). 

0 1 1  J~iiie 1,  2007, a third claims adjuster from AIG was assigned to this matter, and 

reaffirmed that the CTDEP lctter was not a Claim, and that Coverage A did not apply (id, fi 58). 

On July 26, 2@07, plaintiff’s counsel again indicated that the claims adjustcr was wrong, and 

pointed out that AIG has refused to properly invcstigatte the claim (d, 7 60), 01-1 Novcinbcr 7, 

2007, the claims ad.juster sent another lettcr accusing plaintiff of refusing to cooperate aiid 

provide the requested docuineiits and inlormation regarding its claim (&,,I 6 1). 

On November 2 1, 2007, plaintiff commenced this actioii sccking rccovcry for breach of 

the contract of insurancc, and breach o l  the covciiaiit of good faith and fair dealing. In the first 

cause of action, plaintiff sccks recovery [or the substantial sunis it cxpetidcd in thc clean-up and 

remediation of its property and for consequential darnagcs stcmining from of defendants’ delay, 
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hilure lo investigate and bad faith denial of its claim ('d, 17 64-70). In the second cause of 

action, plaintiff allcgcs that defendants brcached the covenant of good faith by failing to fully 

investigate ils claims for coverage under Coveragc A, and sceks daiiiagcs including amounts 

incurred in  thc proseculion of the claim (z, 17 71 -75),  

In their motion, defendants AISLIC' and AIG seek dismissal of the claim for breach ol'the 

covcnant ol'good hith,  011 the ground that it duplicates the breach of contract claim and that the 

allegations cannot support an independent cause of action entitling plaintiff to separate or 

additional damages. They also contend that plaintiff's deiiiand for amounts iiicurrcd in 

prosccuting this claim must be dismissed as a matter of law. Further, they argue that plaintiffs 

claim for extra-contraclual and consequential damages requires pleading that defendants' actions 

constituted an indepeiiderit tort; the tort is of an egregious nature; it is dirccted to the plaintil't 

arid it is part of a pattern directed at the public generally. They urge that plaintiffs pleadings h i 1  

to meet thesc requirements, and, therefore, the request for such damagcs must be dismissed. 

I) I SC: [JSSION 

,. > 1 lic ruotion to dismiss is graiitcd only to the extent that the second cause of action cannot 

state a separate tort claim for breach oi'the duty of good faith, and the request for damages in the 

form of plaintill's attorneys' fees incurred in bringing this action is dismissed. The remainder of 

the motion is dcnied. 

Implicit i n  an insurance contract, as in all contracts, is a duty of good faith and fair 

dealing, under which thc insurcr promises to investigate and pay covered claims (New York 

Univ. v Continental Ins. c'co., 87 NY2d 308, 3 18 [ 19951; see also Bi-Economy Mkt., Inc. v 

Hnrlevsvillc Ins. C'o. of N.Y. ,  10 NY3d 187, 194 [ZOOS]). Plaintifi's allegations liere, that 

h 
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defendants delayed, hi Icd to invcstigate and denied plaintiffs claim in bad hitli,  simply allege a 

brcach of the insurance contract and any covenants iniplied in  that contract. These allegations do 

not allege conduct giving rise to an independent tort duty of carc flowing to plaintiff' insured 

separate and apai-t froni the insurance contract (New York IJiiiv. v Continental Ins. Co., 87 NY2ci 

ut ? 19-20), Thcrcfore, lo llie extent that the second cause of action sceks to allegc a tori claim for 

breach of- the duty of good faith, that claim is dismisscd. 

Nevertheless, while this c m s e  of action is not a tort claim, thc breach of the duty of good 

k i th  allegations may be incorporated into plaintiffs brcach of contract claim. Plaintiff'has 

sufikiently alleged a basis lor seeking consequential damages beyond the policy limits f'or such 

breach (G Paiiasia Estates, Inc. v Hudson Ins. Co., 10 NY3d 200, 203-04 [20OS] [consequential 

damages available for failure to properly investigate insured's loss]; Bi-Economy Mkt., Inc. v 

Harlevsville Ins. Co. of N . Y  ,, 10 NY3d at 192-95 [consequential damages resulting f'rom breach 

of covenant of good faith may bc asscrted in insurance contract context]; Holfman v 

LJnionmutual Stock Life Ins. Co. ofN.Y.,  5 1 AD3d 633, 633 [2d Ilcpt ZOOS] [allegations of 

insurer's bad faith ruay be incorporated into breach of contract claim]; Acquista v Ncw York Life 

Ins. Co., 285 AD2d 73, 79-82 [ ls t  Dept 2001 j [bad faith allegalions may he incorporated into 

contract claim, and iiisurcd may seek consequential damagcsl). Whilc ordinarily damages arising 

lrom a brcrtch ol'coiitract will be limited lo the contract damages necessary to redress the wrong 

(a Ncw York IJniv. v Continental Ins. Co,, 87 NY2d at 3 15)' in the iiisurancc contract context, 

an insured may pursue a claim for consequcntial damages, as plaintill does here, based on 

defciidants' claimcd breach of the covenant of good faith. 

I'arlier this ycar, the C'oLirt of Appeals, in two cases decided the saint: day, detcrniinud 
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precisely this issuc. In Bi-Econoiny Mkt., Inc. v Harlevsville Ins. Co. 0fN.Y.  (10 NY3d at 187), 

the Court permitted an iiisured to seek consequential damages based oii allegations of the 

insurer’s fai lure to liiltill its obligations under the insurance contract by delaying payment and 

denying coverage thcrcunder (id. at 192-95). The insured had obtaincd a commercial property 

insurance policy that included business interruption covcragc and was seeking corisequential 

damages for the collapse of its business resulting from the insurcr’s failure to meet its obligations 

under the insurance contracl. The Court began its discussion with the principle that a 

noilbreachiiig party to CL contract may recover general damages for the natural and probable 

conscqucnces or ;I breach, aiid that special or consequential damages also may be available lor 

f‘oreseeablc and probable risks (ia. at 192-93). It then slated that in determining if consequential 

damages were reasonably contemplated by the parties, it must examine the nature, purpose and 

particular known circumstances of the contract, and the “liability the delendanl fairly may be 

supposed to have assumed consciously, or to have warranted the plaintill reasonably to suppose 

that it assumed, wlxn the contract was madc” (id. at 193 [internal quotation omitted]). The 

Court lourid that a reasonable insured would understand that the insurer was promising lo 

invcstigate in good faith and pay covered claims and that an insured may also bargain lor 

comfort, pcace oliiiiiid and risk aversion (id. at 194). It further reasoned that, i n  iiiany 

circumstances, business policy holders may lack the resources to continue business operations 

without insurance proceeds (id. at 194-95). Thus, “limiting an insured’s damages to the aniount 

o l  the policy, i t . ,  money which should have been paid by the insurer in the iirst place, plus 

interest, does not place the insured in the position it would have been in had the contract been 

perhrined” (id, at 195 [iiitcr’nal citations omitted]). I n  addition, the Court determined that the 
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policy exclusioii For consequential loss did not bar recovery for consequential damages (id. at 

196). Accordingly, it denied the insurer’s motion for summary judgment dismissing the 

con sequeiii i a 1 dam ages c lai r i i  . 

In a cornpanioii casc, the Court in Panasia Estates, Inc. v lludson Ins. Co. ( 1  0 NY3d at 

200)- again held that conscquential damages may be available in a claim for breach of the duty of 

good faith against an insurcr. In that case, the plaintiff insured was the owncr of commercial 

rental property and had obtained commercial property insurance from the defcndaiit insurcr. The 

policy included “Builder’s Risk Coverage,” covering damage to tlic property while it was 

undergoing rcnovation. During tlic policy period, the roo1 was opened lor construction and rain 

caused extensive damage to the property. The plaintiflclaimed that i t  promptly notified the 

defendant, which delayed in investigating and adjusting the claim, and then improperly denied it. 

The plaintiff insured brought its action allcging breach of the covenant of‘ good laith, seeking 

dircct and consequential damages for the insurer’s breach (id. at 202). The Court denied 

sumnary j udgnient to the insurer, holding that consequential damages resulting from a breach of 

tlic coveliarit of good faith may be asserted in an iiisurance contract context where the damages 

were forcseerible. 

Here, as in both Panasia Estates, Inc. v Hudson Ins. Co. and Bi-Econgmy Mkt., Inc. v 

Harlevsvillc Ins. Co. of N.Y., plaintiff’s claim is based on allegatioiis that defendarits breached 

their duty to investigate, bargain for, and settle its c l a im in good faith. Contrary to dcfcndants’ 

contention, plainlill‘ has suff-icieiitly pled, at this early stage in the litigation, that consequential 

damages were within the coiiteiiiplation of the parties as a probable result of the breach at the 

time ol; or prior to, contracting. The purpose of. this environmental pollution liability policy was 
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to ensure that the busiiicss paying for and conducting the pollution remediation, the insured, had 

the fiiiancial support to conducl arid iinish the remediation when the costs went beyund the self- 

insured retention amount for pollution conditions identified in the remedial plan, and to pay 

third-party claims for clean-up costs of the pollution conditions. Plaintiff purchased the 

insurance so that it could avoid financial pressure on its business upon funding the costs o r a  

pollution remediation. An insurer in  these circumstances fairly may be supposcd to liavc 

assunicd, when the insurance contract was made, that if it breached its obligations undcr the 

contract tu timely irivestigatc in good faith and pay covered claims it  would have to respond in 

damages for dainages to plaintiil‘s business (see Hi-Economy Mkt., lnc. v Harleysville Ins. Co. 

of N.Y., 10 NY3d at 193). 

As the Court of Appeals found in Bi-Economy Mkt., Inc. v Harleysville Ins. Co. of N.Y., 

plainliff here asscrts that this was not a pure agreement to pay or a contract for money only ( I  0 

N Y 3 d  at 193). Rather, it is clainicd that the purpose ofthis insurance policy -what plaintiff 

planned to do with the payment - was at the vcry core of thc contract. Plaintiff bargained for this 

policy not oiily so that it could be paid the policy ainowt, but so that it also could have “the 

puacc of mind, or comfort, of knowing that it will be protected in the event of a catastrophe” (id. 

at 194 [internal citations omitted]). It was purchased by plaintifl’to protect it froin tlie calamity 

of unforsccn aiid nionumcntal cnviroiimenlal clean-up costs, and avert risk with regard to such 

costs and liabi I i  ties. Moreover, tlic particular circumstances of this insurance contract known by 

the parties at or prior to contracting, point to the foreseeability of consequential damages. For 

example, thc site was being dug up and pollution conditions being remediated, with the purpose 
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that tllc site was to bc redeveloped. By delaying and failing to investigate, plaintiff contends that 

the site is f~lrthcr on the road to redevclopment and no longer open or easily inspected, resulting 

in fLrther foreseeable hariii in the l'orm of iiicrcascd costs aiid difGculty ofproof. It is therefore 

claimed that, in light of the nature and purpose of this pollution liability policy and the 

circumstances of thc policy, the claim for consequential damages was within the contemplation 

of tllc parties as a probable result of a breach at the time of or prior to contracting. Thus, plaintiff' 

has sufficiently alleged a claim for consequential damages for breach of the covenant of good 

hith,  all of which ;ire incorporated into the tirst cause of action lor breach of contract. 

Plaintiffs claiin [or attorneys' fees in pursuing this action, however, is dismissed. It is 

well-settled that an insured "may not recovcr the expenses incurred in bringing ai1 affirmative 

action against an insurcr to settle its rights under the policy" (Ncw York LJniv. v Continental Ins. 

- Co., 87 NY2d at 324 [internal citations omitted]; see Panasia Estates, Inc. v Hudson Ins. Co., 10 

NY3d at 200). 

Accordingly, i t  is 

ORDEIIED that the motion to dismiss is granted only tu the extent that the second cause 

of actioti as a tort claim for breach oi'the duty of good faith is dismissed, and that the requcst for 

attorneys' lkes i n  the prosecution of this action is dismissed, and the motion is otherwise denied; 

aiid it is further 
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ORDERED that the defendants are directed to serve an answer within 10 days after 

service of a copy of this order with notice of entry. 

Ilated: August 25 ,  2008 

. -  

ENTER: 

) J.S.C. 
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