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Plaiuti ff, 

-against- 

STRYKER CORPORATION, EDWIN M. CTIANG, 
SAMANTJ-IA TUT‘l’AMOIIE, SAINT VINCENT’S 

dk/a  SISTERS OF CHARITY MEDICAL CENTER, 

NICASTRO, DANIEL ROESLER, DENNlS N t i ,  
I-IELEN HYOSUN KIM, ZIHENQUING WU, STATEN 
ISLAND UNIVERSITY HOSPITAL, KENNETH .I, 
WOOH, M.D., P.C., and HEALTHCARE ASSOCIATES 
1N MEDICINE, P.C. 

c x r I m , i C  MEDICAL CENTERS OF NEW wruc 

FRANK MIC?I-IAEL ROSE1 .L, JEFFREY MTCHAEL- 

Dcl’eiid a n  1 s , 

Tndcx No. 1 10566/05 

Dccisioti and Order 

Motion Sequence Numbcrs 006,008,009, and 01 0 arc consolidated for disposition.’ 

I n  Motion Sequence Nuiiiber 006, Stiyker Corporation (“Stryker”) moves, by order to show cause, 

for siiiniiiary judgment pursuant to C.P.L.R. Rule 32 12 dismissing all claims against i t ;  plaintiff 

cross-iiioves for summary j u d ~ m c n t  against Edwin M. Chaug, M.D. (“Dr. Chang”) and Dr. C1iaii~’s 

practicc, Healthcare Associates in Medicine, P.C. (“Hcalthcare”); and, DI-. Chang and Healthcare 

each cross-inovc for sunimaiy judgment dismissing all claims against them.’ In Motioii Sequcncc 

Nuniber 008, Samantha Tutlamol-c, PA. ,  and Saint Vincent’s Hospital - State11 Island, a I lospital of  

Motion Sequence Number 007 was resolved by decision and order ofthis court dated May 1 

2, 2008. 

PlaiiitifPs claims against Hcalthcare souiid in Healthcare’s vicarious liability for Dr. 2 

Chang. 
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St. Viiiceiit’s Calliolic Medical Clcriters of New York s/h/a Saint Vincent’s Calholic Mcdical Cciitcis 

of New York dk/a  Sisters of Charity Mcdical Centcr (“St. Vincent’s”) inove lor siimiiiary judgment 

dismissing all claims against them. On May 9,2008, a stipulation of discontinuance as to Saiiiantlia 

Tiittamore was filed i n  tlie county clcrk’s orfice; thus, Motion Sequencc N~i~iibei- 008 is now solely 

o i i  helialf of St. Vincenl’s. In  Motion Seqiieiicc N u ~ i i h e ~ -  009, Hclcn I lyos~in K i m ,  M.D. (“1)~. K i m ” )  

and I<eniieth .I. Wooli, M.D., P.C. (“Wooli P.C.”) iiiove lor partial summary .jiidgnient dIsii~issiiig 

[lie claiins [or lack of iiili7iiiied consent. In Motion Sequencc Numbcr 010, Dennis Ng, M.D. (“DI.. 

N f ) ,  Frank Michael Roscll, M.D. (“Dr. Rosell”), Jeffrey Micliacl Nicastro, M.1). (VI-. Nicastro”), 

a id  S tal en I s 1 aii d Univei-s i t y H o sp i t a1 (“S RJH”)~ in ov e for part i a1 SLI iiimary j 11 d gm en t d i sm i s s i i i  g the 

claims against thcni for lack of infornicd consent. 

This is an action for medical malpracticc wliich arose from tlie treatment of plaintifi’s 

dccedcnt, James Henderson. Plaintiff also allcgcs that the anterior cervical plating system 

maiiufactured by Stryker Ihat was iiiiplaiited in Mr. Heiidcr-son’s cervical spine was dekctive. Karen 

Hciidcrsoii, who brings this causc of action as the Administratrix ol Mr. I Ieiicierson’s estate, was MI-. 

Henderson’s wifc. Mr. Henderson first saw DI-. Chang in December 2002, with coniplaiiits of 

Dr. Kim was also named as a moving dcfmdaiit inMotion SequeiiceNumber 0 10, although 
this appears to have been inadvertent, as by tlic time this motion was made, Dr. Kim was represented 
by dirrerent counscl from Dr. Rosell, Dr. Nicastro, aiid SIUH, as is indicated by Dr. Kim’s own 
motiori for summary judgment under Motion Sequencc Nunibcr 009 by scparatc counsel. 
Additionally, although Dr. Ng is not named as a moving defendant in paragraph one of defense 
coiiiisel’s moving affinnation on Motion Sequencc Number 010, Dr. Ng is iiaiiied as a d e h d a i i t  in 
the noticc ofmotion by counsel for tlic inoviiig defendants. Furthermore, counsel makes affinnative 
argiunents in Dr. Ng’s favor iti tlic rnoving papers, and pl~iiiitill’s opposition papers oppose summary 
jiidginent as to Dr. Ng. While there is some conhsioii as lo which defendants moved for summary 
jiidgnient wider Motion Seqtience Nunibcr 010, this court will treat the motion as if Dr. Ng is 
included as oiic o l  tlie moving defendants. 

3 
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prog-cssivc, scvere ncck pain radiating to the left sliouldcr and nrni and accompanied by  parcstl~csin. 

An MRI rcvcaled aheniialcd disc with implligcd nerves al the (24-5 and US-6 Icvels. MI.. Hciidersoii 

had been treated with steroid injeclions without siiccess, so Dr. Chang rccommcndcd ccrvical 

decompression and fusion. Dr. Cliang explained the risks associated with the procedure, including 

paralysis, loss of fiinctioii o r  the limbs, wouiid infection, loss of voice, difficulty swallowing, and 

even dealli, and spcciiically explained that a screw could back out of the surgical hardwaix. On 

April 22, 2003, Mr. Hendcrsoii dccidcd to go aliccld with tlie siirgcry; by this point his paill had 

progrcsscd and tic was experiencing weakness in his I d  ;ii=~ii and shoulder muscles. 

On May 21, 2003, Dr. Chang inel with Mr. Heiidersoii before the scheduled surgery 

S L I I - ~ C I - ~  :iiid ~-e-explained [lie risks; M r .  Hendcrson ;iIso exccutctl a conscnl form for  tlie proced~irt.. 

Dr. Chang performed a disccctomy and spinal fusion on Mr.  Hcnderson at St. Vincent’s liospilal. 

During that procedure, Dr. Chang iiistalled an aiiteriorcervical plating system (the “Rcflcx Systcm”) 

manufacttired by Stryker. Mr. Henderson was dischargcd the ncxt day. 

Five days alter his initial surgciy, Mr .  Henderson was expeiiencing scvcre pain, 

swelling in his neck, and difficulty breathing. At Dr. Chang’s dircction, Mr. Henderson sought 

eiiiergeiicy treatment at SlUH, since Dr. Chang was on duty there at thc time. An x-ray revealed that 

one of the screws that had been inserted during thc spinal fusion procedure had “backed out,” 

causing a cervical hematoilia and poleiitial damage to Mr. Henderson’s esophagus. On May 77, 

2003, Dr. Roscll arid Di-. Clung pcrloi-iiicd cxplorntory surgery to deteiiniiie what damagc l i d  bccn 

causcd by the backed-out screw and whether Mr. Henderson’s esophagus liad been perforated. 
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During thal surgcry, Dr. Rose11 evacuated a cervical henlatoma that had foiiiied arid inserted a 

.hckso11-Pratt drain so that the wouiid could drain. Dr. Chang inspected the scrcws of thc plating 

systciii aiid found lliat one screw had looscned from thc hLlrth cervical spinal vcr-tebral body (the 

“C4”), which was then removed by him. The ollicr scr-cws irppcal-ed intact and wei-e not rcmoved. 

Over the next lew clays, thcre werc some signs of infection at the wound si tc. Dr. 

C’hang rccomimciicicd consultiiig tlic i n r c c t ~ o ~ s  diseascs Liii i t .  011 May 3 1 ,  i t  \vas iioted by tht:  

medical star[ that the Jackson-Pratl drain was not ho ld~ng  suction, and Dr. C‘harig noticcd that  Ihc 

fluid draining from the drain was thinncr than bchre  and not purulent. 

Dr. Wooh made a single bedside visit to Mr. Hcnderson on May3 1,2003. According 

to his note and dcposition testimony, Dr. Wooli ieviewctl Mr. Henderson’s cliarl, cxamined him, and 

noted his condition and appearaiicc ol‘the wound. The Jackson-Pr-att drain was in placc at this tiiiic. 

Dr. Wooh rccor-nmcnded coiitinucd wound care and antibiotics; hc further rcconiiiiendcd that thc 

nasogastric tube be replaced with a PEG (percutaneous endoscopic gastrostomy lube, which is 

inscrteci through the abdomen as opposcd to thc esophrigus). This was Ur. Wooh’s only encountcr 

with Mr. Iiendcrson. 

At some point 011 May 3 1, 2003, thc Jackson-Pratt drain was reniovcd, either at Dr. 

Chang’s or another doclor’s direction. Over the next twenty-four hours, Mr. Henderson developed 

;I syndronie ofsepsis, requiring intubatioil to protect his aii-way aiid iiicchanicsl vcntilation. On Juric 

2, 2003, Dr. Kim,  an ciiiployce of Woo11 P.C., saw Mr. Henderson at his bcdside whcii she was 
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covci-iiig for Dr. Wooh. nr. Kim pcrfonned wo~ind care and inserted a Penrose drain, because the 

Jackson-Pralt drain liad been removed. Later, doctors detemiined that the Penrose drain was citlicr 

not di-aining properly or had hecomc dislodged. On .lune 3, 2003, Dr. Rose11 perfoi-mcd :i sccond 

exploratory surgery, debrided the woiiiid, drained esophageal h i d  thal had collcctcd at the wound 

sitc, and reiiiscrted a Jackson-1’ral-t drain; also during that surgery, Dr. Nicastro inserted a 

gastrostomy and jejiinostorny tube. 

Betwccn June 3, 2003 and June 10, 2003, there was ;I sharp dcclinc in MI-. 

I-Ieiidersoii’s iiuurological rcspoiises. He was hczlvily sedated and intubated during this time period. 

011 June 10, 2003, Dr. Nicastro reporled that MI-. Henderson was showing signs ofquadriplegia. 0 1 1  

June 1 1 , 2003, Dr. Chang noted that Mr. Hcndcrson had no spontancous niovement 01 the 

extremities, even though sensoiy function was intact to touch and ail MRI oftlie spine on Jiine 12, 

2003 1-cvealed iiu dcn~oiistrable spinal cord cumpression. 011 June 16, 2003, Dr. C.’hang performed 

a deconiprcssive cervical laniincctoniy fi-on1 C4-CG to explore, inspcct, and Iiopefully treat the cause 

ofMr. Henderson’s paralysis; howevcr, the procedure revealed that no epidural material was causing 

spiiial cord compression, Mr. Henderson remained at SIUH for approxiniately two more months, 

during which time, inter d i n ,  he needed to be put on a ventilator; he also developed bedsores. Dr. 

Chaiig last saw Mi.. Henderson on August 0 ,  2003. 011 Augiist 12, 2003, Mr. Henderson was 

transfen-ed to thc Kessler lristitutc for Rehabilitation. On December 2, 2003, Mr. Henderson was 

traiisferrcd to the Bronx Vctcrans Affairs Medical Center., where he died on Januaiy 7, 2004. 

- 5 -  

[* 6 ]



Plaimtiff’s verified complaint sets forth nine causcs ofaction:4 (1 ) ncgligciit design, 

iiiaiiu~~cture, and distribution of the Rcllcx System, as against Stryker; (2) strict products liahiliLy, 

as against Stryker; (3) breach of warranty, as against Slryker; (4) negligence, as against Dr. Chang; 

( 5 )  iiegligcncc, as agaiiist Samantha l’ultamol-e; (6) ncgligciicc, as against St. Vincent’s; (7) 

negligcncc, as against Dr. Rosell, Dr. Nicastro, Dr. RUCSICL., Dr. Ng, Dr. Kim, Wooh P.C., and S I U H ;  

(8) coiiscious pain and suffering, aiid funeral and bLirial costs, as against all def‘enclaiits; and, (9) lack 

ofinforiiiccl coiisciit, as against all clefeiidaiits. PIaiiiLiK’s amended verified complaint, c l a k d  May 

9, 2007, adds Healthcare ;is a defendiuit lo thc fourth cnusc ot’actioii. 

Stiykcr seeks ciisiiiissal 01 thc products liability claims against i t ,  111 addressing 

products liability claims, Ihe Couit 01 Appeals has set Ibrth that 

‘tlie manuficturer of a defective product is liable to any person 
iiijurcd or daiiiagcd iftlic dci’cct was a substantial factor in bringing 
about his iiijiiry or damages; provided: ( I )  that at the time of thc 
occurrence thc product is being used * * * for the purpose and in the 
maimer iioiinally intended, (2) that i1 the person injured or damaged 
is himself the user of the product lic would not by the exercise of 
reasoliable care have both discovered the defect and perceived its 
danger, and (3) that by lhe exercise o r  reasonable care the person 
iiijurcd or daiiiagcd would not otheiwise have avci-tcd his injury or 
damages.’ As the law of strict products liability has developed in 
New York, a plaintiff may asscrt that the product is defective because 
of a mistake i n  the inanufxturing process or because of an improper 
desigi 01- becausc the niaiiur;Lctu~-ei- railed to pi-ovidc adcquate 
wainings regarding the L I X  of tlie product. 

Plaintiffniisiiuii~bei-ed the eighth and n i n t h  causes of action in her verified coniplaiiit and 
her amended verified complaint. What is really the eighth caiise of action (paragraphs 87-92) i s  
rcfcixd to as a second fifth causc of action, and what is really the ninth cause of action (paragraphs 
93-99) is niisnumbered as a second sixth cause of action. For the purposes o r  this motion, these 
causes o r  action shall be referred to as the ciglith and niiith causcs of action, respectively. 
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Voss v. Black & Decker Mfg. [h., 51) N.Y.2d 102, 106417 (1983) (internal cilatioiis omittcd). Of 

the t h e e  distinct types ofsirict products liability claims, the pleadings and plaintiffs expert report 

iiidicate that plaintiUlhas not pled a causc of aclioii for strict products liability based 011 a mistake 

in the iiiaiiuficturing process; iiotliiiig in plaiiiti1f's pleiidings or papers alleges that "there was any 

inipiqvicty iii the inaiiiifiicttirL"' of thc Iicflcs Syslciii Pcrnzoiie v. Scars, Rocb~ick niicl c'o., 12s 

A.D.2d 15, 19 (3d k p ' t  10S7); see also $ita v. Danck Mcd., 43 F. Supp. 2d 245, 252 (E.D.N.Y. 

1099). Plaintil'l's claim is roor design defect and fiiilurc lo providc adequate wariiings. 

In support of its coiitcritioii that plaiiitifrs claim uiidcr tlic tlicory of strict liability 

based 011 design defcct should be dismissed, Stryker submits aii aK~Iavit  li-om Albcrt f I .  Burstein, 

I'h.D.,' a biomcchanical erigiiieer with experience in spinal devices such as the Reflex Systcm. Dr. 

Rurstein subinits his affidavit to describe the screw locking niechanisni oi'tlic Rctlcx System. He 

cxplaiiis that there are three components to the Reflex System: cervical plates, bone screws, aiid 

blocking rings. Thc plstc is aflixcd to tlie bone l ~ y  scrcws inscrtecl i ~ t o  llolcs in the plate; the holes 

contain blocking rings that close over thc top of tlic scrcw oncc the screw is fully inserted. 11. tlic 

screw is properly insertcd into thc holes and the head of tlic scrcw is under the blocking ring, the 

blocking ring is prevented fiom reopening or collapsing by tlie presence of tlie scrcw itself, and tlie 

scrcw is  tlius prevcntcd from backing out. Dr. Rurstciii opines that i t  is not possible for the screw 

licad to ovcrconie the streiigth of the blocking riiis. l-lc statcs that tlie inaxiniuili lbrce exerted by 

tlic body is not sufficieiit to break the blocking ring. Thus, apropcrly locked screw is prevented froni 

backing out of the vertebral body. 

' Couiiscl for Dr. Cliang objectcd to tlic initial report submitted by Dr. Burstein as 
insufficient, as it lacked tlic essential elcments of an affidavit. In Stryker's reply papers, Dr. 
Burslein's report is resubmitted in the fonii of an affidavit. 
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Dr. Birrstein also explaitis that fixatioii plates in  gcncral, including the Rcflex System, 

are desigiicd to “minimize the possibility of a screw backing out” and he describes three 

c,lassificatioiis of nicclianisms by which to do so: blocking rings, double tlircaded screws, a n d  covcr 

caps. Each requires mi additional manufacturing detail, and all require thc surgeoii to fiilly insert thc 

screw into the scrcw hole to engage the lockiiig niecliaiiism or attach a scparate component aftcr tlic 

screw is inserted. Dr. Burstein slates tlial llic uiithrended blockiiig 1-ing-the system iisecl in the 

Reflex Sysleiii-is the simplest of all designs to engasc, as i t  only I-cquircs the surgeon lo tighlcn the 

scixw fiilly into the bonc to automatically engage tlic locking mccliariisiii. ‘l’liis simplicity, Dr. 

Burstcin stales, provides for quicker learniiig for the surgcon aiid less likcliliood fbi- surgical error. 

I IC  states h a t  h e  Reflex Systcm has proven lo  he rcliiible, with a rcporled screw back-out rate of 

only two back-outs out 01 158,006 applications. l le also notes lhal an addilional considcratiori is tlie 

“complcxity and difficulty of intentionally removing tlie screw should Ilic iieed arise . . . .” Oi‘ the 

possiblc sysieiiis, Dr. Rurslein opincs that the Reflcx System is thc simplest to inlenlionally reiiiovc, 

“in that it only rcquires atlacliing tlie reilloval screw driver to the screw head and thcn uiiscrcwitig 

the boiic screw.” 

Stryker also submits the affidavit of Marta L. Villarraga, Ph.D., a bioiiiecliaiiical 

engincer who specializes in spine bioiiiechanics and failiire analysis o l  medical devices. Dr. 

Villarraga reviewed the pleadings; Mr. Heiiderson’s meclical records, x-rays, and autopsy reporl; the 

‘’ A 5 lO(k) subniissioii is a premarket notification sent by inedical dcvicc Inaiiufacturers lo 
tlie United States Food and Drug Adiiiiiiistralion to demolistrate that the devicc to bc marketed is at 
least as safe and effcctive as a legally marketed device that is not subject to preniarkct approval. 
21 C.F.R. pal? 807, subpart E (2008). 
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for tlic subsequent niodilication ol‘tlie screws submitted in Fcbruary and March 2002; dcposilion 

transcripts; and, exemplar implant components, including boric scrcws and a ccrvical platc. She also 

cxaiiiiiied tlie aclual screw that hacked out of Mr. Henderson and was siirsically removed, rerei-red 

LO as  tlic “suL7jcct scrcw.’’ 

Dr. Villan-aga coiiducted an evalualion of an cxemplar plate and scrcw in urder lo 

cxaiiiitic tlie liead of ;I propcrly lockcd screw, arter i t  was reinoved iisiiig tlie Slryker loo1 provicld 

for scrcw rcmoval. She used a loam block with a density similar to human cancellous bone, llic typc 

of boric fixcd with tlie Reflex System. She inscrtcd tlic cxcniplar scrcws into the exemplx platt: 

followiiig t1ic iristruclions in Stryker’s Reflex Surgical Tccliniquc brochiirc, liaving previously beeii 

instructed in tlic procedure by a Stryker representativc. Shc ciisurcd that tlic scrcws wcrc properly 

lockcd, and then removed the screws ~rsiiig the Revision Screwdriver pi-ovided by Strykcr. 

Upon examination of tlic rciiioved exeiiiplar screw, Dr. Villainga noticed “iiiultiplc 

circumferential markings on the spherical underside of tlie scrcw licads [sic] up to thc rim of the 

shoulder ol‘ tlie screw hcad, which allowed [her] to conclude that this exeiiiplar xi-ew was propcdy 

locked in the plate.” The circumfereiitial markings occur where the blocking ring scrapud off t l x  

turquoise anodized coating on the surface of tlic uidcrsidc of thc scrcw head up  to the rim of the 

shoulder as lhe screw passcd tlvough the blocking ring upon insertion. Dr. Villarraga’s inspection 

of the subjcct SCI’CW “did not sho~v evidence of multiple sequential circiimferential markings on the 

spherical undcrside of the screw head up to 1lie I-iin nf  t he  shniilder.” Having euainined the 

appearance of the underside of a properly Iockcd scrcw, and having comparcd the appearance of the 
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suhject screw, Dr. Villan-aga opincs that the siibjcct screw was iiot properly lockcd undcr tlic 

blocking iring i n  tlic plate holc wlicii (t ic siii-geoi-i inscl-tctl iL inlo Mr.  Henderson. 

Stiyker further submits a porlioti of the dcpositioii transcript of Charles Biisli, .Ir. 

MI-. Bush is tlic senior eiigiiiccring manager for the ccrvical division oIStryker. He testified tha t  i t  

is not possiblc Lor a screw to back out once the lockiiig iiiccliaiiism is engaged because “[o]nce tlie 

ring closes over Ihc scrcw, there’s 110 way for thc scrcw to generate enough rorce to hack out through 

the opcn mechanism of tlic ring.” Another Stryker cngincer, Marcel Metellus, testilied at his 

dcposition that i t  would take “350 Newtons” o r  fbrce to cause a screw to push out of ;i locking 

mccliatiisin, arid that there is 110 iiilemal action tha t  could cause tlie kind of force that would cause 

a scrcw woiild back out. 

Stryker’s argument against liabilily for design defect, distilled, is that a properly 

locked Rcflcx System bone screw cannot back out oftlie plate, and that tlie subject screw was not 

properly lockcd. Thus, Sliyker asserts that if Mr. Henderson was indeed injured by the boric scrcw 

backing out of the plate, it was not any defect in the design that caused in-jury to the plainlift rather, 

the iiijiiiy occurred because the screw was iiot propcrly locked bclow thc blocking ring, wliicli 

Stryker coiitcnds is an error inade by the siirgcoii, Dr, Chang. 

To meet its burden on sutniiiary judgment, Stryker is “required to present evidcncc 

in admissiblc forni dcniotistrating that plaintirfs iiijuries \\/ere not caused by a defect in the product.” 

Woicik v. Eiiipire Forklift. Inc., 14 A.13.3d 63, 6s (3d Dep’t 2004). Stryker did so by submitting Dr. 

-10- 
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Hurstcin’s alfidavit dcscribing how a propcrly locked screw cannot back out, and Dr. Villai-raga’s 

aftidwit describing tlie tests that she pcrforiiied 011 tlie Reflex Systciii and licr Iindings that the 

subject scrcw was not propcrly locked. See id. Stryker lias demonstrated that the Rcflex System is 

a safcly designed product, “that is, one whose utility outweighs its risks when tlie product lias bccn 

designed so that the risks are reduced lo the greatest exlent possible while retaining the product’s 

inlicrenl iisefiilness at an acceptable cost.” Voss, suvra, 59 N.Y.2d at 108. 

‘I o SLII-vivc ti motion l‘or siinimLii-y ~ i i~ lgme~i t  on h e  design defecl issue, plaint iNmusl  

demonstrate that “thc product, as designed, was not reasonably safe because there was a siibstnntial 

l i l~l ihood of liaiiii and i t  was fcasiblc to design the product i r i  a safcr iiianncr.” Voss, suvra, 59 

N.Y.2d :it 108; scc also Sita v. DariekMed. Ctr., supi-a, 43 F.Supp. a1 255. In opposilioii lo Stiylcer’s 

motion, plaintiff subinits tlie arlidavit of Janics Pugh, P.E., a licensed prol‘essioiial engineer 111 New 

York, with a P11.D. in  bioiiiedical eiigincering. Dr. Pugh reviewcd Mr .  Mcndcrson’s iiicdical records 

and x-rays; Stryker’s instant order to show c3usc and cxliibits; deposition testimony; and, documcnts 

produced in  discovery by Stryker, including the surgical techniquc guidc operating itistructioiis and 

pre-market documents. 

Dr. Pugli first contends that the Reflex Systciii has a “lcss-than-two” safcty factor 

“because, by  design, only the blocking ring, and nothing else, prevents the screw ii-oiii backing 

out . . . .” Dr. Pugh asserts that the maximum force exerted by the screw is 200 iiewloiis, and the 

force reqiiired to brcak the blocking ring is 350 newtons. Dr. Pugli opiiics that for rl imii i inial  wfety 

fdctor of two, the strength orthe blocking ring should be 400 newtons. It is Dr. Pugli’s “considered 

- I  1 -  
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opinion that this less-than-two sarety factor is unncceptable and defectivc bydcsign.” Without citing 

any authority, he asscrts that in h is ,  and all, engineering applications, tlic niininiuni safety lhctor is 

two, aiid h i .  dyiariiic applications such as the Rcflcx System, h e  recommended safety k t o r  I S  

cithcr [our or ciglit. Dr. Pug11 contends that a safety [‘actor ol‘less-than-two IS inaciequale, becausc 

tlicrc are ill sitii (internal) lobrces that call cause the scrcw to back out past tlie blocking i-iiiz 

Dr. Pugli also asscrts that certain “aspecis of the surgical technique . . . can affect the 

proper engagement of the blocking ring therefore allowing a screw to back out.” He claims that 

direct visualization or the screw locked into placc (tlic surgical technique recommendecl by S trykcr) 

is very difficult to asccrtaiu inti-aoperatively, due to fact0i.s such as thc limited nature of the surgical 

expusure; llie prcscncc: olblood, hl, and biological debris; and, tlic “nccd to limit the duration of the 

operative procedure.” Dr. Pug11 also opines that Slryker’s recommended lecluiique that the surgcoii 

evalualc rcsistciicc by “l’cel” is iinpractical and virtually impossible to perceive, because bono 01’ 

vaiying quality will rcsult in  the sensation of uneven resistence as the screw is tightened. Thus, Di-. 

Pugh concludes that the “dcsign is not ergonomically conducive to production of the desired m u l l ,  

and therefore is defectivc.” 

F~irtlier, Dr. Pugli sets forth that biological debris can prevcnt the blocking ring ri-om 

propcrly locking the screw into place, and that the blocking ring will not engage propcrly i f  the screw 

is driven in at an angle to the plate. Stryker claims that the Reflex System eiiiploys tlie use of a drill 

guide In keep 1hc screwdrivcr within the range of~uigulatioii for the proper insertion orthe sc~cws,  

thcrcby preventing a screw from heiiig ovei.aiigulated and thus iinable to bc fully locked. Bul, Dr. 
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1’ugli argues that Stryker’s claims are uiitrue and unsupported by Strykcr’s wilness, Mr. Bush, who 

testiiied that overangulation ofa  screw is still possible if the stirgeon iiiaintains [lie drill gtiide in at1 

overangulated position and drills the hole. Dr. Pugh also asserts that the design ofthc Reflex System 

is defective because lhe screws arc held in place by the secure fisation of the plate by other screws; 

if all the screws arc rotaling and the plate becomcs elevatcd l?oin the spine, all of thc screws c m  

back out. 

Dr. Chang also opposes s~iniiiiary judgment i n  favor of Slrykcr. Dr. Cliang’s 

opposition papel-s conlciicl that tlicre is iiii issite of fact as to whetlicr ;I properly lockcd SCI-ew cat1 

back ou1, bccause S tryker’s ~ ~ a c l ~ a g c  inscrt indicates that “[e]arly looscning may rcsult fi-om 

inadequate inilial fixation, latent infection, preniature luadiiig ol‘ the devicc or trauma. La(e 

loosening may result from trauma, infection, biological coniplicatioiis or mechanical probleiiis . . . . 

However, Dr. Chang’s expert, Williaiii J. Sonstein, M.D., a board cei-tificd neurosurgeon, nevcr 

addresses whether thc use of the word “looscniiig” in Stryker’s materials has anything to do with a 

screw not being properly locked into the blocking ring in  tlic first instance or “backing oul.” Dr. 

Chang’s papers also discount Dr. Villail-aga’s test results and report as conclusory and speculativc. 

However, Dr. Chang’s expert, who is not a biomechanical engineer, did not pcrfonn any tests 011 the 

system to rcfute Dr. Villamga’s rcport. Dr. Soiistein merely reviewed h e  intraopcrative film taken 

after tlic Keflex System was implanted i n  Mr. Henderson. Dr. Sonstein observes Pro111 the film that 

the “liead oPthe screw [is] appropriately flush with the facc ofthe plate,” iiidicatiiig that Dr. Cliang 

“obtained adequate placement of the screw into the plate.” Dr. Sonstein thel-eforc concludes, tn a 

reasonable degee  of tiicdical certainty, that “Dr. Cliang’s placciiieiit of the screw was within good 

11 
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and acccptable medical practice, and Dr. Chang’s surgical tecliiiique was no1 a proximate cuisc or 

substantial fiiclor i n  the scrcw backing out.” 

Assuming for the puiyoscs of these motions that the backcd-out screw led to a 

pcr lbi-at i o i i  o f M r. I I end ersoii ’ s csu ph ayi s, w h i cli was a sii bs t ai1 t i 31 col i  t I-i bu t i iig cause o f li i s d calli, 

there has been 110 evidciice or claim tliat i t  was fwsiblc to design the product in  a d e r  iiiaiiner. 

Voss, supra, 59 N.Y.2d at 108. Dr. Pugh does not explain how the ReIlex System could liavc bcw 

alteiiiatively designed with a safcty factor of four or eight, the safely factors lie suggests are 

necessary in dynamic applications. Nor docs plaintifFs expert provide ai alternative design lo a 

plating systcm that would reduce oi- eliiiiinatc tlic problems causcd by tlic siirgical tecliniqiie, which 

reqiiires tlic surgeoii to visualize and sense resisteiice to ensure Lhal the device is fixed properly. DI-. 

Pug11 cioes not oKer a safcr way to aLfix the dcvicc as opposed to tlie tccliiiique used by the Reflex 

System. Dr. Push also does iiot provide an allemalive, safcr design tlial reduces or climinatcs thc 

probleiiis he claims are caused by biological debris during the implantation procedure, nor does he 

provide an alternativc, d e r  choice to tlic drill guide that tlic Reflex System uses. I n  fact, thc only 

expert who nicntions alternative designs to [he Kcflcx System is Stryker’s own cxpci-t, Dr. Bursteiii, 

who touts the untlu-eaded blocking-ring mechanisin ;IS tlic simplest for tlie surgeon to engage. 

Neither plaintiffs nor Dr. Chang’s opposition papers refutc this assertion. In fxl ,  a review of [lie 

rccord indicates that plaintiff, in opposition to Dr. Chang’s cross motion for summary judgment, 

submils the expciq opinion of Gene Bolles, M.D., who opines that the Reflex Syslem “is designed 

to lock tlie screw in place (f the SC~YW is c~rrerll}pnsitioiieil niidcwriretl inyiclc? thcplcrtiiig sy.~teui.” 

(Eiiipliasis in original.) See infra, pp. 27-28. Dr. Bolles states that screw back-out is not a risk with 
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the RcIles Systcin if tlic scrcws arc correctly placc.tl. Dr. I3ullcs’ affidavit supports Sti-ylici-’~ 

contciition that the Reflcx System was reasonably salk ror use in the manner in which i t  was used. 

Sita v. Danek Med., surm, 43 F. Siipp. 2d at 255-56. Accordingly, lhis court grants that portion o f  

clefendant Stiykcr’s motion for summatyjudgmetit 011 the second cause of action, lhc dcs ig i  defect 

claim. The opponents failcd to iiitroduce evidence of a feasiblc safcr design altcniativc. 

With respect to the claim o f  lack of infoi-med consent as to Strylcer, which is more 

properly tcrmcd a claim for “failurc to warn,” Stryker submits the Reflex Syslem’s Surgical 

Tecliniquc Guide, which sets foil11 that tlic 

REFLEXTM system has been designed 1101 only to be clinic:illy 
efl’ectivc but also siniplc to use. ‘I’he notes in this manual provide 
suggcstions regarding surgical tccliiiic~uc and instructions on 
implanting tlic REFLEX I system during major spinal surgical 
procedures. This iiiariual colicelitrates on operative technique and 
implant configurations of par-ticular relevance 10 the REFLEX’ 
s ys t em. 

The techniquc guide provides an overview ofthe appropriate iise of the Reflex System, and overview 

of the surgical techniquc, and a description of the diffcrent components of the plating system. 

Sti-yker also subniits thc “insert packet” titled “Important Product Inibniiation” for the Reflex 

System, which includcs, iiiter crlitr, considerations of use, anatomical limitations, contra-iiidicatioiIs, 

recomiiiend3tioiis, and side effects. Listed iinder “side effects” are the following relevant sentences: 

Early loosening niay result from inadequate initial fixation, latent 
infection, premature loading of the device or trauma. Late looseiiiiig 
may result fjoiii traunia, in(’cctioii, biological complications or 
tiiecliaiiical problems, with the siibseqneiit possibility of  boric 
erosion, or pain. 

Serious cornplicalions may occur with any spinal surgery. Thesc 
coiiiplications include, but are iiot limited to, genitouririary disorders; 
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gastrointestinal disordcrs; vascular disordcrs, including tllrombus; 
b ro ric hop u 1111 mi ;uy d is n rd crs, i 11 c I 11 d i 11 g eiiib o li ; b 11 rs i t i s, h c 111 o 11-11 age, 
iiiyocardial infarction, infection, paralysis or death. 

As to the surgical technique, the package insert specifically stales that 

[bleforc clinical use, [lie surgcoii should thoroughly iindersland all 
aspects of tlic surgical procedure and limitations o f  the spinal device. 
Knowlcdge of surgical techniques, pl-oper reduction, selection and 
placement of iniplants, aiid pre- and post-opcrativc patictit 
managemelit are considcrations essential to a successfLil surgical 
outconic. Coiisull h e  mcdic;il Iitui-attire for infomation regardiiig 
13 iroper s LI rg i c it 1 tcc I1 11 I cl 11 es, prec ;I i I 1 10 I i s, ;ii id 130 L c I 1 ti a I adverse e I’l‘cc t s 
associ atetl with spinal fixation s 11 rgcr’y, 

Lorenzo hlaslraiidrca, ;i rcprcscntativc fro111 Slrykcr, tcstiiied a t  his deposition t h a t  a n  “insert packct” 

was included with cvcry implant. Further, Dr. Cliaiig tcstified at liis deposition that hc was given 

and reviewed tlic followiiig iiiaterids: a gciieral brochure, a pamphlet, and Stryker gcncral 

distribution material regarding the screws that a x  used in cei-vical plating. Dr. Chang testified that 

lie inhi-med Mr. Henderson ol‘thc risks of the procediire, including “paralysis, loss of functioii of 

the limbs, wound infection, loss of voice, swallowiiig difficulties, and [that] occasionally the screw 

can back out, and even [resdt in] death.” Dr. Chaiig also testified that lie was h l ly  hii i l iar  with the 

Reflex Systcrii prior to May 21, 2003; that for liis plating purposes, lie had been using tlie Strykcr 

Company as a supplier since the inid 1990s; and, Iha t  he continues (at least as ol‘ the datc 01‘ h i s  

deposition) to use the Slryker Company for plating puipses .  I-IC fiui-tlicr tcstificd that he was 

iiistructed as to how to use tlie Reflex System from Neurosurgical Society meetings, joiiiiials, arid 

from actual courscs; Dr, Chaiig testified that lie had “plenty of occasions to learn about this type of 

procedure and instruments.” 
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Strylccr is required lo warn and reasonably bring to tlic iiiedical coinmiinity’s attciitjon 

all potential dangers which it kiiows or should lciiow are associated with the Reflex System. 

GILicksiiian v .  Halscy h t ~ ~ C o . ,  160 A . D . U  3 0 5 ,  307 ( I  si Dep’t 1990). The mawifachrrcr s:rlisl?rs 

its duty to wiirii by providing (lie infonnntion to thc physician, who acts as a “respoiisihle 

iiiteriiicdiar[y].” Andrc v. Mecta Corp., 186 A.D.2d 1, 2 (1st Dep’t 1992); see also Glucksn-jqij, 

s u p .  “Where the warning given to the physician . . . through package iiiscrts and/or othcr litcrature, 

gives speciiic delailed iiifoiiiiation 011 the risks of the drug [or dcvicc], tlic ma~iufacturcr may be 

ab so 1 vcd from 1 i ab i 1 i ly . ’ ’ G 111 c k s 111 an, sup 1-a. S t ry ker d en1 o n s t ra t cd that D r , Ch an g was fii 1-11 ish ed 

with iiialerials providing the wainings, risks, arid instnrctions 101. the Reflex System. The package 

insert iiicluded willi h e  Rcflcx Systcni “speaks for itself’ and demonstrates that Strylter “adcquatcly 

wanicd prescribing physicians of all the known risks” from using the Kctlex System. Mulhall v. 

IHaniialin, 45 A.D.Hd 5 5 ,  59 (1st Dcp’t 2007). The buiden then shifts lo plaintiff lo dcnioiistrate ;I 

inaterial issuc of Fact that the warnings wcrc dclicient. .[tl, 

Plaintiffs cxpert, Dr. Pugh, opines that Stryker’s representations regarding thc case 

and safcty of its design as coritained in surgical tcchniqiie guidc arc mislcadiiig and likely to lead to 

surgical CI-ror. Additionally, he claims that the product is promotivc of surgical error and that there 

are iiiadcquate wainings issued by Strykcr acknowledging or warning o r  the safety factors and 

dcfkiencies thal must  be taken into account by the surgeon. Finally, Dr. Pugh states that tlic 

waillings contained in tlic package iiisei? are in an illegible type-written fonn because the font is so 

small thal 110 alwagc pcrson would bc able to rc:id thc inscrt, thereby discouraging i t  from being 

rcad. Dr. Pugh states that “[w];irnings are siipposcd 10 bc dcsigiicd to bc rcad and sliould be iii;idc 

at a type-setting large enough to bc casily readable, which was not done in this case.” 
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Whetlicr a waiiiing is adeqiiate is geiicrally an issue for tlie trier of [act “‘aiid is iiot 

ordinarily susceptible to the drastic remedy of suiiimnry judgment.”’ Bukowski v. Coopervision, 

k, 185 A.JI .2d 3 1, 33 (3d Dep’t 1993). But, plaintiff niust dcmonstrate iiiore tlialijiist a gclicr-al 

claim of M u r e  to warn to dekat summary judgii~crit. Except Cor broad statements about gcncral 

dcficiencies in  the warnings, plaintiff does not point out which instructioiis or warnings Sti-ykci- 

failed to convey, so as a matler of law, thc waiiiiugs are not inadequate. See Glucksman v. HalseY 

DruL: Co., supra, 160 A.D.2d at 307-08; SCC also Martin v. Hack=, 83 N.Y.2d I ,  15 (1903). 

Aclditionally, to dcfcat sumniary judgment, plainli 1‘1‘ iiiiist demonsti-ate that any  alleged hi ILII-C 011 

Slrykcr’s part to warn Dr. Cliang was the proximate cause of Mr. Henderson’s injuries. Plaiiitill’ 

argues tliat Dr. Chang eilher never received or Iicvcr rcad tlic niatci-ids providcd by Sti-ykci-, hi i t  Dr. 

Chang testified that he did receive and review certain materials, that he in for-nicd Mr. Hcndui.son of 

the risks of the proccdui-e, and that he was fully familiar with the Reflex System. See Gluclcsman, 

supra, 160 A.D.2d at 307 (finding that any allcgcd failurc to wan1 by tlie nianufacturcr could not be 

thc proximate cause of plaintiffs injuries because the physician testified that lie was "independently 

aware of the dangers involved” in the procedure). Although plaintiffs expert claims the typeface 

on tlic proclucl insert is illegible, even if that werc tnie, Dr. Chang’s personal knowledge of the 

Reflex System, the surgical procedure, and tlie specific potential adverse effects 01 the Strykcr 

system was an intervening circumshnce that severs tlie causal connection betwecil tllc 

inanufacturcr’s allcgcd railure to wail1 and plaintifi’s injuiy. Banker v. Hoelui, 278 A.D.2d 730, 733 

(3d Dep’t 2000). Plaintiff has failcd to demonstrate an issue of hc t  as to whetli~r Strylcer’s rillegecl 

failure to warn of thc dangcrs of implanting and using the Reflex Systcm proxiniately caused h4r. 

Henderson’s injuries. Plaintiff has provided only conclusory statements that the warnings to the 
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surgcon were inadcquate and promotive of surgical ell-or. Plaintiffprovidcd no evidcnce concclning 

the insufficiency of the waniing and how that insufficiency contributed to MI.. Henderson’s iiij uries. 

As such, plaintill cannot defeat Stiyker’s motion for suiiimary judgnent on the issue of fiiiliii-e to 

wain; h e  n in th  came of action is disrnisscd ;is to Stl-yker. 

Strykcr also seeks summary jiidgmciit 011 plainti Tf‘s claim oPnegligent design. For 

the reasons Ail-csscd above in  the discussion of strict products liability for design dcfect, summary 

judgment in lhvor of defendant Strykcr is granted on the firs1 caiise of action, the negligent design 

claim, as well. Thc opponent of the sunimary judgment motion is rcquircd to dcnionstratc [lie 

lmsibilily of a safcr design to make out a prinia ihcic case ofnegligent design (Rose v. Rrowri 6i 

Williainson ‘I’obacco Coip,, 53 A.TJ.3d 80, 82 [ Is1 Dep’t 2OOX], citing Voss, s~ipra, at 1081, which, 

;is discusscd S L I ~ X ,  plaintilf did not do. 

Delentimts also seek suni~iiaryj~idgnic~it on plaintifi’s third cawc ofaction, the claim 

for breach ofwarranty. Plaintiff fails to diffcrentiate between breach orexpress warranty aiid breach 

of implied warranty anywhere in  her papers; however, Stryker’s motion appears only to raisc thc 

issuc oi”‘fitiiess for ordinary pi~rpose” and plaintiffs opposition papers, with respect to the brcach 

of wawaiity claim, respond only as to “fitness for ordinary purpose.” Since “fitness lor ordinary 

purpose” is a n  elcmcnt of breach oP implied war-ranty, this court shall only address the merits of 

Stryker’s motion as to breach of implied warranty. 
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Breach of iuipljcd wai-raiity claiins ;ire different from strict liability dcsign ddect  

claims in that the concept or“dcfcct” is difTcrent. Denny v. Ford Motor Co., 87 N.Y.2 t l  248, 255 

(199s). “While the strict products coiiccpt o l  a product that is ‘not reasonably safe’ requires a 

weighiiig of thc product’s dangers against its ovcr-all advantages,” a breach of implied wai-ranty 

claim “requires ;tu inquiry only into whether the pi*odiict in question was ‘f i t  for the oi-diiiai-y 

piirposcs Tor which such goods are uscd.”’ rd.; see also U.C.C. i j  2-3 14 (2004). An inquiry into 

fltiicss “ l i x i i s e s  on the expcctations rbr tlic pci-l‘oniiaiice of h e  product when iised i i i  the ciistoiiinry, 

usual and rcasoiiably foreseeable manners.” Dciiiiy v. Ford Motor Co., 87 N.Y.2d at 258-59. 

“[R]ecovery may be had upon a showiiig that the product was nol miniiiially safe [or its expcctccl 

ptirposc--witliout I-egai-d to the fciisibility 01’ alteimtivc dcsigns or the iiianti~ictiii-ci-’s 

‘reasonableness’ in niarkcting it  i n  that iuisal  condition.” Id. at 259. 

Stryker argues that i t  is elititled to suinmary judgment on tlie issue of brcach of 

implied warranty. Relying on ils prior arguments tts to why i t  is entitled to sumiiiaiyjudgiiieiit on 

the design defect and negligent design claims, Strykcr asserts, citing Denny v. Ford Motor Co., 

supra, that “il is beyond qucstion that tlie Rcflex platc, which uses the safest design available f‘oi- 

preventing screw backout, provided far nwrc than ‘a minimal Icvcl of quality.”’ Td. at 258, 11.4. 

Plaintiff argucs in response that any system which “allows for illcorrect or difficult visualization of 

;I blocking i - i i i g  or  has cspccted fiiiIu1.c u~hcncvci. a screw is overangulatcd by a surgcon o r  is 

cxpcctcd wllcn thcrc is biological debris in  the area orthe ring [sic], without a back-up safely device, 

is not fit for safc LISC.” This argunicnt, howcvcr, docs not dispute that when used pi-opdy, tlic 

Rctlex System performs the job h r  which it was intended. As notcd before, in opposition to DI-. 
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Chaug’s motion for suiiiiiiaiy judgiiient, plaintiffs own cxpcrt opines that the Reflex System “is 

designed lo lock the screw in place if‘tlie sctmv is rur.i-e~,tlvpositiollfd niidsccurcrl imide thcplrrtr~ig 

.s:,~sle.ni.” (Emphasis in original.) See ini‘l-a, pp. 27-23. Thcrcforc, the Reilex System niccts the 

staiidard of “minimal lcvel of quality,” as set forth 111 Denny. Stryker is eiitilled to suiiimai-y 

judgmcnt on the third cause o r  action, the claim for breach of implied warraiity. 

P Ini 11 1 i ff c 1’0 s s - 111 o vcs again st Dr . Cli a 11 LJ for s LI 111 111 aiy j ud g ni c 11 t , P 1 ai titi ff’ s c 1 a i i i i  s 

against Dr. Chang arc based priiiiarily on his allcged failure to properly iinplant the Rcflcx System 

in Mr. Henderson’s spine, although plaintiffalso claiiiis that Dr. Chang is responsible for a multitudc 

of sequelac from which Mr. Hcndersoii suffered. I’laintifI‘s claims against Healthcare are based 011 

vicarious liability for the a d s  ofDr. Chaiig. Plairitii‘l‘asserts that Dr. Chang did not Iully engagc tlic 

blocking ring oftlie screw that backed out. Supposedly in support olthis statement, plaintiffsubniits 

the ai-li‘tidavit of Marc R. Hamet, M.D., who is board certified in radiology, inteiventioiial radiology, 

and neuroradiolgy. Dr. Hamet reviewed films taken of Mr. Henderson, including the intraoperative 

x-ray li-om the May 21, 2003 hsion surgery, as well as x-rays ant1 a CT-scan takcn or1 May 27, 2003 

at SIUH. fIc asserts that the studies fi-oni tlic May 2 1,2003 sui-gery show a h i o n  plate ovcr the C4- 

CG region of the spine. He fiiids that the two uppcrniost screws were iiot affixed to any  boric 

whatsoever; instead, they were inserted into the C4/5 disc space between the C4 and C5 bones. Tlic 

middle two screws, although inserted into the CS bone, were not centrally anchored. Siiiiilarly, tlic 

bottom two screws wcrc affixed in thc CG bone but were iiot centrally anchored. Dr. Hamct asserts 

that the screw that eventually backed out which was one ofthe uppermost screws insci-ted into disc 

space instead of boric-backed out because it had poor purchase (no fixation) at a location with 
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expected continued iiiotion. IHe also assci-ts that the C4/S joint was not iiiitnobilized becnusc tlic two 

iipperniost screws werc iiot affixcd in bone. L>r. Iiamet coiicliidcs t l u t  ”[ gJivcn the associatcd 

operative procedure, iiiotion at this joint spacc rendered tlie neck unslable exposing the patient to 

severe n euro 1 ogi cal irij ii ry. ” 

The party riioviiig for suniiiiary judgment in  a iiiedical iiialpracticc action iiiiist make 

a prima f x i e  showing oi’entillement to jiidgmenl ;is ;i niattcr of law by showing the abscncc of ;i 

triable issuc oi’kict as to whether the defendant physician was negligent. Alvarez v. Prospect Hosp., 

68 N.Y.2J 320, 324 (1 986). Plaintifflias not inet this biirden. Dr. Hamet does not establish tha t  Llr. 

Chang dcpai-ted from any staiidal-d of care, and his assertion that the screw backed out due to “poor 

purcllasc” ii i  \lie C‘4/5 disc space does not lciirl support to plaiiitift’s claim that Ihe screw backed out 

duc to 1)r. Chang’s failure to eiigagc tlic bloclcing ring. Dr. Hamet does not state I h a t  the poor 

purchasc lcd to the hilure of tlie blocking ring lo cngagc. He never addresses whether or not tlic 

inlraoperativc x-rays indicate that the blocking ring was engagcd. Plaiiitifflias iiot demonstrated the 

abseiice of all material issues 01. fact; her motion for siinimary judgment against Dr. Chang and 

Healthcare is denied. 

Turning lo Dr. Chang’s cross iiiolioii Cor suiniiiary judgment, Dr. Chaiig siibniits thc 

affiniialioii of William 3 .  Sonstein, M.D., a duly liceiised physician admitted to practice in the Statc 

of New York and board certified in neurological surgery. Dr. Sonstein revicwed the pleadings, 

Incdic:iI rccordz, radiological films, and pel-tinent deposition trailscripts to inforni his opinion as to 

plaintiffs claims that Dr. Chang failed to properly perforni the discectomy and cervical fusion irsiilg 
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tlie Reflex System, resulting iii tlic screw backing out, and l l ia l  Dl-, Cliarig inil~ropcrly rciiiovcd or 

ordercd the removal of a Jackson-Pmtt drain, resulting in myriad complications. 

Dr. Sonstein describes in detail L)r. Chang’s trcatiiiciit of Mr. licndcrsoii. IIc scts 

foi-tli that (luring the May 21, 2003 surgery, Dr. Chaiig felt h r  sul‘licieiit piircliase (fixation), 

obscrvcd that the blocking ring indicated tlie screws wcrc sccui-cd, cliid rcviewed the inti-aopei-ntivc 

x - i ~ y ,  ~,l i ic l i  iiidica(cd t h a t  hc had xhic\,ctl pi-oper  id i i d q u a l e  insei-lioii o f  h e  sci~ews. 111.. 

Sonsteiii opines that Or. Cliang’s surgical teclinique was proper. Dr. Sonstein observes that h e  

intraopcrative filni reveals that thc hcad of the screw was appropriately flush with tlie Face 01 ‘  tlic 

plate, and was adcquately placecl and affixed. 11- is also his opiiiioii that the SCI’CWS wcrc propcrly 

located and affixed to tlie vertebral body. According to Dr. Sonstein, the May 21 procedLire was 

conipletcd without coinplication and Mr. Hctidcrsoii was dischargcd in stablc condition. Dr. 

Soilstein further states that the May 27, 2003 x-ray revealed a properly placed plate and screws, 

cxcept that the most proxi iiial scrcw was displaced; otherwise, Dr. Sonstein states, the “anatomy was 

unremarkable.” Thus, lic opilics that Dr. CliaIig’s placement of the screw was within good and 

acceptable medical practice; that Dr. Chang did not deviate from tlie standard of care when lie 

perforiiicd tlic dccompression and cervical fusion on May 2 I ,  2003; and, h a t  his “surgical teclinicluc 

was not a proxiniatc cause or substantial faclor in the screw backing out.” 

Dr. Sonstein opiiics that tlic risk o fa  scrcw loosciiing and backing oul is a known risk 

of cen-ical fusion surgery, and IS not an iiidicatioii of iiegligciice on thc part of tlic surgcon. Di. 

Sonstciii states that 011 three separate occasions, Dr. Chang explained all the risks, benefits, and 
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altcrriatives to cervical I’usion surgcry, i iicludiiig the risk that tlic scrcws could back out, and the risks 

of paralysis aiirl death. 

L)r. Sonstein lui-ther opines that the ~-cmoval ol‘tlie Jackson-Pralt di-aiii 011 May 3 1 was 

not a departure. He notes that thcrc was minimal nonpuruleiil drainage prior to the removal o r  the 

drain, and as such, the removal of said drain was within good and acccptablc medical practice. Dr. 

Soiistein 3150 opines that the removal oi‘tlic drain w a s  iieillier a proxiiiiattc caiisc nor a substantial 

faclur in the scqiielae that Mr. Henderson experiunced. IIe states that there is “no claim 01- cvidcncc 

thal a licniatoma or collectioii restrictcd thc spinal coi-d causing h e  decedent’s paresis[;] tllirs the 

removal or the [Jackson-Pratt] drain caiiiiol be the proxiinate cause of thc decedent’[s] inij~iries.”’ 

Healtlicarc also cross-moves for summaiy jiidgment as to all claims againsl 11. 

Hc:iltlic:ii-c’s i-ccliiesl for summ3i.y juclyiiciit is 171-ciI1ised c i i i  L h .  C‘hang’s d ~ i i i ~ ~ i i s t i - a ~ i ~ ) i i  of 

entitlcmcnt to sumiiiary judbqient in his own cross motion. & Karaduiiiaii v. Newsday, I n t . ,  5 1 

N.Y.2d 531, 546 (1980). 

Ln opposition to the cross motions of Dr. Chang and Hcalthcare, plaintiff argues that 

Dr. Sonstcin relics on Dr. Chang’s testimony that he properly ensaged the locking mechanism oi-tllc 

Stryker System, but that Dr. Sonstein fails to provide any alternative explanation as to how the screw 

backed out. According to Dr. Chang’s testimony, tlicrc was no noted malfunction or derect in the 

Dr. C‘hang’s motion papcrs f a i l  to set I‘ortli any alginnative argumcnts in favor ofsumiiiai-y 7 

.~iidgnlciit on the issue of lack of  informed coiiscnt. 
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iiicchatiisni; tliereforc, plnintifl‘ asserts lhat if tlic screw were properly engaged, ;is Dr. Chang 

testified, h e  screw should not have baclccd out. Plainliff claims that Dr. Sonstcin’s statcmcnt that 

screw back-out after implantation is a risk ofthe cervical fusion proccdurc is unsubstantiatcd and 

Linsuppor-ted by the evidcnce and facts ol‘this case. With rcspect to the issue or  the removal 01‘thc 

Jacltsoii-Pralt drain, plaintiff points out that Dr. Cliang and either Dr. Wu or Dr. Woo11 ordered the 

removal of thc Jackson-Pratt drain oii May 3 1, 2003, but that Dr. Rose11 testilied that the drain was 

not supposcd to be 1-emovcd, and that the removal of h e  drain caused plaintifl‘to bccoiiie septic m d  

require intubation and mechiin ical ventilation. 

hheroppositioii papcrs, plaiiiliffi-elies on the expert affidavit from Dr. Hamel, which 

was previously submitted in support of lier cross motion lor summary jirdgnient against Dr. Cliang. 

See sw)ra, pp. 21 -22. PlaintiKalso aimexes an experl affidavit from Gcric Bollcs, M.D., a physician 

licensed to practice medicine i n  the State of Colorado who is board certified in neurosurgcry. Dr. 

Bollcs reviewed Mr. Henderson’s nicdical and hospital charts, all of the deposition teslimoiiy, the 

diagnoslic films takeri of Mr. TIendcrsoi~, other pertinent medical records, tlie autopsy results, and 

Stryker’s surgical technique guide and instructions for use. Dr. Bolles coiicurs with Dr. Harriet’s 

opinions as expressed in his affidavit. Dr. Bolles states that Dr. Chang’s “ inco~~ec t  and inadequate 

posilionirig of the screws caused one screiv LO back-out causing peiforatioiis i n  Mr,  I Icnderson’s 

csophagus.” Additionally, he sets forth thal bec‘iiisc thc screws WUI-c inadequatcly affixcd and not 

centrally anchored, the purchase (iixation) was inadequate for tlie required immobilization of the 

spine and maintenance ofscrew position, rcndering the neck unstable post surgery and exposing M r .  

Hendcrson to severe neurological iiijuiy. Dr. Bolles asserts that Dr. Chang’s “inconect and 
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inadcquatc placement of’ the screws and plating system was a hrcach of tlic standard of cnrc in  

ncurosurgery which was a siibslantial causc” oL Mi.. Henderson’s irijurics. 

DI-. Rolles also opines that the standard of care is to order and perforiii addilioiiiil 

diagiioslic tcsts, such as an x-ray, prior to discharging a patient followin2 cci-vical hisioii sui-gci-y. 

Dr. Chaiig did not order post-opcrative x-rays, which Dr. Bolles opiiies is a dcpal-turc fi-om good m d  

acccpted practice. He opiiics that il‘a post-operative x-ray had 1-mn takcn, Dr. C‘hang w ~ t i l d  have 

seen that tlic plating systciii was i iiadequately aflixed, and corrective surgery would have been 

pcribmied. Dr. Bollcs opines that the inadequatc fixation of tlic cervical platc aiid scrcws was :I 

substantial cause ol the screw backing out; tlic iiiistable neck, exposure to neurological injiiry, and 

resultant quadriplegia; and, tlic dctcriorntcd, weak, nncl compromised condition which caused Mr. 

Henderson’s dcath. 

Dr. Bolles fiirther opines that Dr. Cl ia i i~ breaclicd tlic standard ofcarc wlicii lie hiled 

to diagnosc and treat MI-. Henderson’s deterioration and dcveloping qiiadriplegia between May 30, 

2003 and June 10, 2003. Although Mr. Henderson’s reflexes went from “strong” to “absent” ovcr 

the period of time between May 30,2003 and June 2,2003, Dr. Chang, who saw Mr. Henderson on 

June 4 and Junc 6,2003, railed to notice that Mr. Henderson was a quadriplegic until Mr. Henderson 

was diagnoscd by another physician on June 10, 2003. 011 June 10, Dr. Chang reported ihat there 

wcre no neurological issues that needed to be addrcsscd. Dr. Bollcs claims that Dr. Chang, and h e  

othcr dcfcndarits who providcd incclical trcatincnt rrurrl June 2, 2003 thruugli .lLiIiL 10, 2003, lailcd 

to diagnosc and treat the damage to Mr. Henderson’s spinal cord, causing his spinal cord to be 
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‘ j x r i  11 anunt l y and i i-i-wcrsi b l y dama~cd  I-ei1dci.i I ig M I.. I4 endci-son :t pei-iii;iiieii t q ii:idi.i 11 Icy i c .” 111,. 

Bolles claims h a t  certain trcattuent options, such as high dose steroids 01- surgery, could havc 

stopped the damagc G-oiii becoming permanent. 

Dr. Bolles also poiiits out thal Mr. Henderson’s chart indicales that Dr. Chaiig ordered 

the rcmovrll of thc Jacltson-Pratt drain bccause Iic observcd the drainage to bc iionpiiriilent.* 

Howcver, the nursing notes indicate that the last o~itpiit of fluid was 40 ccs. Dr. Rolles statcs that 

the Jackson-Pratt drain slioiild not have bccii removed on May 3 1, 2003, as thc “drain was i n  place 

to continue drainage from an esophagus that was perforated aiid had not hcaled.” Uiidcr these 

conditions, Dv. Bollcs opincs t h a t  i t  was ;I depar’tiirt. fioni good aiicl accepled niedical practice 10 have 

oi-dered the rcnioval o r  tlic drain, and that this renioval was “the substantial causc” 01‘  Mr.  

Henclerson’s sepsis, Iuurthcr infection, and rcsullant irijii1-y to his spiiial cord. 

Dr. Bolles takes issue with Dr. Sonstein’s statcinent that screw back-out is a known 

risk of fusion plate surgery. Dr. Bolles claims that this statement is inapplicable to the Slryker 

plating system, or any systcni that uses a locking mechanism, because this type ofplating system “is 

dcsigned to lock the screw in placc f t h c  screw is coi?-cctl),positioned urd secured iiiside tlie pkdiiig 

sys~e1~z.” (Emphasis in original.) Dr. Bolles states that screw back-out is not a risk with tlic Strylw 

system if the screws are con-ectly placed. Hc points out that Dr. Sonsteiri provides no explanation 

as to how lhc screw backed out when the locking mecliaiiism was allegedly propci-ly engagcd h y  111 

C h ang . 

‘fhcre is also a iiotc in MI.. Henderson’s chart from a physician’s assistant nained Robin 
Ludwig (whose deposition transcript is annexed to plaintiffs papers) that Dr. Wu also ordered tlic 
renioval of the drain. 

B 
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In rep I y, de fend ant argues that p lai 11 ti ff- s expert ’ s st at em en ts arc co II c 1 u so ry and  

uiisupported by tlie available admissible evidence. Counsel for Dr. Chang reitcratcs his carlicr 

arguments for suiiiiiiaryjudgiiiciit and takes issiic with tlie claim that Dr. Chang ordered the 1-emoval 

of the Jackson-Pratt drain. Counscl for Dr. Chaiig iiisists that plaintiffs and 1icr expert’s assertion 

that nr. Chang ordcred the rcnioval oi’tlie Jackson-Pratt drain results from a inistaken reading o fone 

of ni-. C1i:ing’s notes 011 May 3 1 , 7003. Counscl clainis the note indicatcs tliat DI-. Chans iiilciidctl 

to con s 11 1 t a gas t men t ero I og i s t rcgal-il i ti g 111 e cl i sc o 11 ti 11 1181 IC e c) I‘ t 11 e .I ;IC kso n P r;i I L d 11 i 11, 0 11 t 110 I L 11 ;I I 

Dr. Chang actually ordcrcd the cliscontinuancc of the Jackson Pratt drain. Thc notc by Dr. C:liang 

in Mr. Hcndei-son’s medical recoi-ds reads: “will consult GI [gastroenterolo~ist] for PEG LSL DC‘ 

[disco II t i nue] JP drain , ” 

Dr. Chang’s and IIealthcare’s motions for suiniiiaryjudgment are denied. There exist 

“material issLies of fact which require a trial of the action.’’ Alvarez v. Prospcct Hosp., supra, 68 

N.Y.2rl al324. Thc cxperts sharply disputc whether Dr. Chang dcpai-tcd from the standard of care 

during tlic cervical fusiori surgery aiid fixation of tlic plating syslem. The issue of whcther Dr. 

Cliaiig impi+operly rciiiovcd or  oi-del-ed tlie i~eiiioval ol‘ Mr. Henderson’s Jackson-Pratt drain I S  also 

an issue of fact that must be determined by a jury. Tu view of the experts’ conflicting opinions, 

suiniiiaryjudgnient iiiust be denied. Cruz v. St. Baniabas Hosp., 50 A.D.3d 382 (1st Dep’t 

2008); Pricorac v. Park, 20 A.D.3d 363, 363-64 ( 1  st Dep’t 2005) (rcversing suiiiinary jiidgiiiciit 

where qtiestions of fact were presented by the expci-ts’ coiillictiiig opiiiioiis as to whether dehidaiit 

departed from the prevailing standard of care, and, if so, whether sucli departure resultcd in 

plaintiffs injurics). It cannot be concluded as a matter of law that Dr. Chang did not depart from 
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the prevailing standards of care in the care and treatment he rciidered to Mr. Henderson. ‘I’he issues 

ol-hc cxperts’ opinioiis as to the standard of car-c, and Dr. Chang’s deparlurc I‘roni such, i I’atiy, ;LIT 

issues for tlw trier of fact. 

MOTION SHOUENCE NUMBER 008 

Ti1 Motion Scquciicc Number 008, St. Vincent’s iiiovcs for smiiniai-y judgnicnt 

pursnant lo C.P.L.R. Rule 3212 as to all claims againsl i t .  St. Viiicciit’s argiiiiicrlts in h v o r  ol‘ 

suiiiiiiary judgment arc based on the wcll-cstablished rule in  New York that a hospital, such as St. 

Vincenl’s, caniiot be held liahle for the acts ora  patient’s private physician, such as Dr. Chang. SCc 

Hill v. St. Clarc’s HOSP., 67 N.Y.2d 72, 79 (19S6); Welsh v. Schemfeld, 21 A.D.3d 802, SO7 ( I  st 

Dcp’l 2005) Di- Chang pcrf>riiicd tlic i i i i t i ; i l  lix,itroii s u i x p y o n  May21, 2003 at St Viiiceiil’s, aiitl 

Mr. Hendcrsoii was dischargcd on May 22, 2003. St. Vincctit’s asserts tha t  whcn Dr. Cliang 

opcrated on Mr. Henderson, he was employed by Healthcare and not by St. Vincent’s. Counsel for 

St. Vincent’s refercnces testimony from Karen Henderson’s dcpositioii in wliicli she cxplains how 

Mr. Henderson canic to be a patient orDr. Chang’s, and dcpositioii testimony by Dr. Chang in which 

he does the saine. St. Vincent’s motion is accoinpanied by an expert affidavit from James E. 0. 

Hiighcs, M.D., a physician duly liceiised to practice medicine in the Statc ofNcw York arid a retired 

neurosurgeon. Dr. Hughes’ affidavit supports St. Vincent’s argument that Dr. Chang was operating 

as a privatcly rctained physician and was dictating the care and Ireahent  of his patient. 
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Similarly, with r-cspcct to the claiin Lor lack of iiifoiiiied consent, St. Vincent’s poinls 

out that a hospital is not requircd to obtain a patient's i n h i l e d  consent where the patient is trcated 

hy his own private physician. See RaiIcy v. Owens, 17 A.D.3d 222, 223 (1st Dep’t 2006). In 

suppoit of this argument, St. Vincent’s mncxcs Mr. Henderson’s signed coiisent as to tlic May 2 1 ,  

3003 sui.gery performcd at St. Vincent’s by Mr. Hcndersoii’s privatc physician Dr. Chang. Finally, 

St. Vincent’s argues h a t  oiicc tlic claims for negligeiice and lack of informed consent fall away, tlicit 

can bc 110 claim against St. Viiiccnt’s for pain and surferilig or wrongfill dealh. 

In opposition, plairiti KhiIs to reftite St. Vinceiit’s argument that Dr. Chang was not 

an employee of St. Vinccnt’s. lnstcad, plaiiitiff argiies I l i a 1  St. Vincenl’s failed to i i i i i icx a page of  

Mi-. I-Ieiiderson’s charl, specifically, tlic rcport of Sur-esh T. Maximin, M.D., a radiologist at St. 

Vincent’s, whosc review ofthe intra-operative x-ray taken ofMr. Henderson on May 2 1,2003, notes 

only: “Latcral portable C spine demonstrates fusion at C4-CG with C spiiie below this level obscured 

on study.” PlaintifTaiiiiexes this record with her papers, and it is tagged with an exhibit slicker with 

handwri tirig that rcads: “Pelilioner’s 5 4/5/05”. Plaintiff argues tliat this is a “critical record” and 

that i 1 demonstrates that Dr. Maxiinill “made absolutely no findings when he analyzed the film, othcr 

than to note that a fusion was performed.” Plaintiffs counsel claiiiis that DI-. Maximin failcd to 

con-ectly interpret the intra-olmativc x-ray and, tlici-cf‘Oix, fclilccl to alcrt Dr. Cliang about tllc 

incorrectly placcd scrcws, which was a departui.e, leading lo Mr. Henderson’s iiijiiries aiid death. 

Also aniicxed to plaiiitiF s papers is a suppleinenla1 bill of particulars as to St. Vincent’s, dated 

January 14,2008, which contains one sentence: “[t]liis defendant departed from good and accepted 

iiicdicnl care i n  failing to properly and adequately read the intra-operative x-ray and failing to wan1 
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Dr. Cliang that the x-ray showed that the scrcws were improperly placcd and loose posiiig grave 

danger lo plainti IT.” 

In sLipport ofplainril‘l’s claim ol’iicgligence hy  tlic St. Vincenl’s i~acliolugis~. p l a i i i I i l ’ l  

miexes  a second affidavit from hcr expert radiologist, Dr. Hamet. He reileratcs tlic linciings Ci0111 

his first report (supra pp. 2 1-22) that the scrcws and plale werc placed improperly. I-IC gocs on to 

say that Dr. Maximin failed to note these “critical findings” lhal he, Dr. Hamet, obsei-ved. Thei-efore, 

Dr. Hamet opines that Dr. Maximin, ail cniployee of St. Vincent’s, breachcd the standard of care in 

Failing to corrcctly and adequalely interpret the intra-operative f i l i n  and in failing to warn Dr. U l i a i i~  

that the plate and screws were not placed properly. Dr. Hamet opines that h i s  breacli was a 

substantial contributing c m s e  of the screw backing out. 

St. Vincent’s has iiiacie a prima facie showiiig of ciititlcment to judgimcnt as a iiialter 

of law by showing the absence of a triable issue of fact as to whether St. Vincent’s was neyligenl. 

Plaintiffs evidence in opposition is insufficient to raise a triable issue of fact. Dr. Hamct’s opiiiioiis 

fail to explain how any alleged brcach by Dr. Masiiiiin proximately caused iiijuiy to Mr. Henderson; 

rathcr, Dr. Hamet simply concludcs, without any analysis, that the breach didsubstantially contribute 

to thc screw backing out. Dr. Haiiiet also does not address the fact that thc report appears lo have 

been dictated by Dr. Maximin 011 May 23,2003, a day after Mr. Henderson was discharged from St. 

Vincciit’s, It appears thal Dr. Maximin’s oiily contact with this case was to read thc intraoperative 

x-ray at soiiie point after the surgery was complete, an x-ray which Dr. Chans had already reviewed 

during Mr. Henderson’s procedure and found normal. 
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Furtherinore, in claiiiiins thal St. Vinceiit’s is vicariously liablc Ibi- alleged dqxirtures 

of its radiologist, it appcars that plaintiffs expert “improperly raised, for tlic fjrst time in opposition 

to the suiiiiiiary judgiiienl motion, a new Ilieoiy of liability regarding the treatmeill of plaintiff’s 

deccdeiit that had not becn set forth in thc complaint or bills o r  particular-s.” Abalola v. Flower 

HOSP., 44 A.D.3d 522 (1st Dep’l 2007). Ln its reply to plai1itiII‘s opposition, St. Vinccnt’s iiicl~.rdes 

its demand Ior a bill orparliculars, dated March 30, 2006, in which St. Vincent’s ile111aiiiled that 

plaintiff set k~rth “[c]ach datc on which [St. Viiicent’s] rendcrcd iiicdical cal-e to the Plaintiff(.s).” 

Plaintirfrespoiided with a vcriiied bill ofparticiilars, dated May 10, 2006, selling forth that the diitcs 

of lrcatiiieiit werc “5/2  1 -22/03.” In opposing S L I I I ~ I I I ~ I - ~  J ~ i d ~ i i i e ~ i ~ ,  neither plaiiiti ff’s coiinsel i i o r  1.1~1-  

cxperl iillcgcs any departure by St. Vincent’s or Lh. Maximi1-I that occui-red oii Lliose two dates, iic)r 

does the expert asscrt tlial Dr. Maximin sho~ild liavc read the intraopcrativc rcport earlier 1liiin lie did. 

Plaiiitirrs supplcmental bill ~Iparticulars, which sets roorth ihat St. Vinccnt’s “dcpai-ted li-oiii good 

and acccptcd inedical care in failing to properly and adequatcly read the intra-operative x-ray and 

hiling to wain Dr. Cliang that the x-ray showed that the scrcws were iiiiproperly placed and loose 

posing grave danger to plaintiff,” is insufficient to enlargc the time period of lreatnient beyond May 

22, 2003, as alleged in plaintiffs original bill of particulars. A new theory of liability assertcd for 

h e  l’irst time in opposition to a suiiiinary judyicn t  motion is insufficient to defeat suminaiy 

judgment. See id,; see also Golobov v. Wolfson, 22 A.D.3d 635, 636 (2d Dep’t 2005). As plaintiff 

has fiiiled to raise a triable issue ol-kict sufficient to defeat St,  Vincent’s motion, St. Viiicent’s is 

entitlcd to sumniaryjudgnient disi-uissiiigall claiins against it. The sixth cause ofaction is dismissed 

in its entirety, and thc eighth and ninth causes of action are dismissed as to St. Vincent’s. 
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MOTION YEQUENCX NUMBERS 009 aiid 010 

Dcfendanls DI-. Kim, Wooh P.C., Dr. Ng, Dr. Rosell, Dr. Nicasti-o, and SIUH iiiovc 

for partial sumniaryjiidglneJit as to plaintiff s claim lor lack of infolined consenl. Plaintiffs claims 

against Wooh P.C. arc based on vicarious liability fbr the acts of nr. 1<i111,~ aiid tIic claims against 

SIUl I ale prciiiiseci 011 Licnrious liabilily for tlic ;icls of 1 3 1 ~  KIiii and Ng. A revidw ofthe plcacliiigs 

and plaintill’s expei-t I-cport indicates that plainti K h a s  not propcl-ly pled ii catise of aclion o f  lack (71’ 

iuforiiieci consent CIS to Drs. Roscll and Nicastro, and plaintiff ol‘rers no opposilion to tliese two 

dereiidants’ assertion that 110 cause of aclioii [or infonned consent lias been shown as to them. Thc 

claims for lack of ini‘ormed coiiscnt as against Drs. Roscll and Nicastro in the ninth cause of action 

are dismissed. 

At her dcposition, n r .  Kim testified that she had consent to perform the procedurcs 

she perlormcd on June 2, 2003, because Mrs. Henderson had executed a consent form on Jiiiie 1 ,  

3003, consenting to Dr. K i m  pcl-f’orriiing a “ncck esploralion / irrigalioii ofwoiind / possiblc rcpaii- 

of esophagus.” TIic consent [om, which is aniiexcd to the moving papers, statcs that Dr. Ns ( a  

resident ai SlUrl) fully explained [he purposc, benefits, complications, risks, and altcrnatives to 

procedurc to Mrs. Henderson. The consent fomi was filled out by Dr. Ng and was signed by M i x  

Henderson on June 1, 2003. Dr. Chaiig signed the back o€ the consent forin. Dr. Kim did not sign 

the form. Dr. K i m  testified that when shc saw MI-. Henderson on l u n e  2, 2003, she saw tha t  her 

’ In May-June 2003, Dr. Kim was the sole employee of Dr. Keimeth J. Wooh, whose praclice 
was Wooli P.C. and who lias since retired. 

-33- 

[* 34 ]



iiame was on a conseiil ioiiii clated .Iiinc I ,  3003. When she saw Mr.  Hendcrson oii .lune 2, her 

decision was lo draiii his iicck, and shc tcstilicd that the conscnt form was “sLifliclcnt Ihr 1 Iw] 

perforiiitiig the procedure at bedside.” At his dcposition, Dr. Ng testified that although he had 110 

recollection of obtaining the consent for any surgery 011 June 1 ,  exccpt for tlic signnturcs of Mrs. 

Heiidersoii and Dr. Chang, it was clcarly his handwriting on the consent form. Dr. Ng testified thal 

the consent was ohtaincd hior Dr. Kim; he did now know why Dr. Chang would have signed thc back 

ol the consent form. Dr. Ng also testificd that a consent folm signed 011 one day was not necessarily 

for a proccdirrc to be perfornicd oii that day, k, ‘tjust hecause tlic conscnt is obtained 011 the 1 st o r  

.I~ine, it  doesn’t necessarily iiieaii i t  will be can-ied out on that particular day.” Thc proccdurc could 

bc can-ied out two or three days Inter. 

Uiider Pul>lic Hcaltli Law 5 2805-d, “[l]aclc ofiiifonned consent means the h l u r c  01‘ 

the person providiiig the professioiial trcatiiielit or diagnosis to disclose to the palie111 such 

altcriiatives thereto and the rcasonably forcsecable risks and benefits involved.” Rccovcry for lack 

of infoiiiied consent is limited to cases involving a %on-emergency treatment, proccdurc or surgery,” 

or a “diagnostic procediirc which irivolved itivaslon or disruption oftlie integrity of the body.” Pub. 

Health Law 5 2805-d(2). Further, plaiiitirf must demonstrate that, but for the lack of i n f o ~ ~ n c d  

consent, a “rcasonably prudent person in thc patient’s positioii would not have undergone the 

treatnicnt or diagnosis,” and that the lack of infoi-nicd conscnt pi-oxiniatcly caused the patient’s 

injuries, Pub. Health Law 9 2805-d(3). 
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Couiisel for Dr. Ng argucs that plainti fl‘does not claim that any invasive procedure 

perfoi-med by Dr. Ng caused MY. Henderson’s iiijuries. No one disputes that Dr. Ng procurcd thc 

consent foiiii al issue. HOWCVCI., he was not the “person providing tlic profcssional treatment or 

diagiosis.” Pub.  Hcalth Law 2S05-d( 1 ) .  Dr. Ng testified that i t  was his ~inderstaiidiiig thal Iic was 

procui-ing tlic conserit Coim for Dr. Kim to perfoi-m the procedure described on the consent foi-m. 

Simply hecausc Dr. Ng ‘Luiida-took lhc iiiiiiisterial task of recording the plainliff‘s consenl” did no1 

relieve plaiiitiff s private pliysicians from Llieir.ol,liSnliuri to obtain inli7i-iiic.d c,oiisciit nor did his act 

place the obligation 011 SJUH. Cirella v. Central Gcn. Hosp., 21 7 A.D.’ld 680, 681 (3d Dep’t 1995) 

(citations omitted); see also Pub. I.Icaltli Law 8 2805-d( 1). ‘The facts of this case do not Ibnii  n 

sufticicnt basis on which to iiiakc out a claim of lack of infonned consent against Dr. Ng; as such, 

tlie claim against him for lack o f i n h n e d  consciit iri 1hc iiiiitli caiisc of action is dismissed, as is any 

claini against SWH based on vicarious liability ror Dr. Ng as to the claim against h in i  for lack of 

i t i  fo 1111 ed c o 11 sent , 

Counsel lor Dr. Kim argiies that plaintiff has not properly pled a causc of action for 

lack of inlolined consent as against hcr. DI-. Kim claims that plaintifr cannot prove a causal 

rclationship between lhe allcgcd noli-disclosure u i d  Mi-. Henderson’s iiijuiies, nor that a I-casonable 

person in tlic patient’s position would havc I-cjccted to the treatment in the event that all the required 

iisks, benefits and alternatives were disclosed. DI-. K im also argucs that plaintiff is not claiming that 

any “iIivasive procedure” performed by Dr. Kim causcd Mr. IcIenderson’s injuries, and that the [acts 

behind plaintiff s claim do not fit within tlie elements necessary to demonstrate lack of informed 

consent . 
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This court declines to grant Dr. Kim partial suiiiiiiary judgment. The proponent of 

a s LI ni i i i  nry J’ MI gn en t motion 111 II s t demo i i  s t rat e, t luau gh c om p ctc 11 t cv i dciic e, a prim a h c  i e s 110 wing 

of ei~titlcineiit lo judgmeiit as ;i iiiattci’ 0 1 ‘  1;1w3 k, [lie ahscncc of‘ any mattrial issues 01’ f-iict. 

Alvarez, supra, 68 N.Y.3d at 324. Dr. Kiin asscrts that plaintiff never claims that any invasive 

procedure perfoi-tned by Dr. Kim caused Mr. Hciiderson’s iiijuries, but is undispiited that Llr. Kim 

pci-fomed 3 bcdside debridemcnt 011 Mr. ITenderson and inserted a Pcnrosc drain, which is clearly 

ai1 invasive procedure. ‘I’he bill ofparticulars served oii Dr. Kiin allcgcs that nr. Kim hiled “to gct 

informed coiiscnl from Karen 1 Iciidcrsoii to cuncel the 6/1/03 - 6/2/03 sui-gel-y and change lo betisick 

cleaniiig” and hiled “to obtain consent h-i-oiii Karen Hcndcrson lor Dr. Kiin tu treat plaintirr.” DI-. 

Kim did not subinit tlie affidavit or aIiirmatio~1 of a i i  cxpcrt oii tlic issue o r  inlbiiiiecl coiiseiii. 

Although shc aiiiiexes the consent for111 to her papers, therc is simply iiisulXciciit iiilbrination to 

cliniinate all material issties of fact as to the elenients of‘ ~~Iai i i t i f f~s  claini for lack 01‘ iiil‘oriiicd 

consent against Dr. Kim. Regmiless ofthe sufficiency ol‘plaiiitii‘f s papers in opposilion, the issues 

of whether the surgery performed on Mr. Henderson was different from the one Mrs. Henderson 

consented to and whcther tlie consent form executed was indeed sufficient coiiseiit lor the bedside 

procedure, dernonstratc that inaterial issues of fact reniain. 

Plaintiff also argues that Mr. Henderson entered SKJH through its emergency room, 

and therelore SIUH is vicariously liable [or the alleged failure by Dr. Kim to obtain infomied 

consent fur the Junc 2, 2003 surgery. Plaintiff relies on Andcrson v. Monteliorc Mcd. Ctr., 41 

A.D.3d 1 OS (1st  Dep’t 2007). to s~ppor t  hei-proposition that SILJH is vicariously liablc for Dr. Kim, 

an attending physician. 111 Anderson, the First Dcpartincrit licld that a hospital “‘may be vicariously 
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liablc for the acts of independent physicians where a patieiit ciiters tlic hospital through Ilic 

emergency room and seeks treattileiit fi-om lhe liospilal, riot fi-om a particular physician.”’ Id., at 107. 

Since it is iindisputcd that Mr. Hendersoii went lo the emergency room a1 SIUH at llie direclion of  

Dr. Chang, his private physician who was there at the tiiiic, tlic holding in  Andcrson is inapposite 

to plaiiitii‘l’s argimient. As staled previously, i i i  gciieral, a hospilal cannot be held liable for the acls 

of a patient’s private pliysician, siicli iis Dr. Kim, who was an attcnding at SIUI I .  & H i l l  v. St. 

Clare’s H o s ~ . ,  supra, 67 N.Y.2d at 79; Wclsli v .  Scheinreld, s q m ,  2 1 A.D.3d at 807. Any claim 

pl~iintiff3ssci-te~i against SIUI 1 based on vicarioiis liabilily for tlic nllcgcd acts 01- failurcs of Dr. Kim 

are d ism i sscd. 

Accordingly, i t  is hereby 

OlDERED that Strykcr’s motion roor summary judgment (Motion Sequence Numbcr 

006) as to thc entire first, second, and third causes o r  action, and the eighth and ninth causes of 

action as against it, is granted, and tlic coinplaiiit is hereby severed and disiiiissed as against 

dcfendaiit Stryker Corporation, and the Clerk is directed to enter judgment accordingly; and it is 

furth el- 

ORDERED that plaiiitiffs cross motion for sumiiiaiy judgmciit (Motion Sequence 

Number 006) against Dr. Chang is dciiicd; arid i t  i s  hrther 

ORDERED that Dr. Chang and Heallhcare’s cross motions for sumiiiary judgment 

(Motion Seqiience Number 006) are denied; and i t  is further 
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OIUERED that St. Vincent’s niolioii for summaiy jiidgmciit (Motion Sequence 

Numbcr 008) as to the entire sixth cmsc  of action, aiid h e  cighth and ninth causes oPaction against 

it, is grimled, and the complaint is ticreby severed and disiiiisscd as against defendant Saiiil Vincent’s 

Cntholic Mcdical Centel. of Ncw York dlda Sistcrs of Charity Medical Center, and the C.’lei-k is 

directcd to enter j udgmciit accordingly; aiid i t  is furlhcr 

ORDERED that Dr. Kim and Wooh P.C.’s iiiotim for pai-hl suniiiiary .jiidgmcnt 

(Motion Sequencc Nuniber 009) is denied; and it is ftirtlicr 

ORDERED that L)r. Ng, Dr. Roxl l ,  Dr. Nicastro, aiid SIUIl’s motion i‘or p:iilinl 

suiiiinr~i-y jiidgiiicnt (Motion Sequence Nuiiiher 01 0) is granted as to the n in th  cause of action, (he 

claim of lack of informed consent, aiid the coniplaint with rcspcct to tlic claim of lack of informed 

conseiit is hereby sevcrcd aiid dismissed as against defendants Dennis Ng, Frank Michael Itosell, 

Jeffrey Michael-Nicastro, and Stateii Island IJniversily Hospital; and i t  is ftirther 

ORDERED that tlic rciiiaiiiiiig Parties are directed to aiJpe: 

c 
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