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P 1 ai nti ffs, 

-against - 

AMERICAN SAFETY INDEMNITY COMPANY 
and JOHN JOSEPH INSURANCE AGENCY, 

Index No. 6003 10/06 

DECISION and 
ORDER 

In this action for fraud 

defendant John Joseph Insurance Brokerage, Inc., sued herein as John Joseph Insurance Agency 

(Broker), moves for summary judgment dismissing the complaint.’ The Broker also moves for 

an award of costs engendered by this motion on the ground that plaintiffs continued the action 

after it became apparent that it was frivolous. 

Background 

The gravamen of the action is the allegation that the Broker issued a false certificate of 

insurance, dated August 27, 2002, naming Manhattan Structures, Inc. (Manhattan), as insured, 

and Tishman Construction Corporation of New York’, as additional insured (Certificate). The 

On January 4,2007, this court granted defendant American Safety Indemnity 
Company’s motion for summary judgment, dismissed the action against it and severed the action 
against the Broker. 

I 

Plaintiff Tishman Construction Corporation is the parent of Tishman Construction 2 

Corporation of New York (collectively, Tishman). 
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Certificate stated that Manhattan was insured under policy number 1 OAPGLOOO issued by 

American Safety [ndemriity Company (American) for the period January 2,2002 through January 

2, 2003. It is undisputed that the policy number on the Certihcate was incorrect and that 

Tishman was not an additional insured under the policy issued by American to Manhattan during 

the relevant period. The Certificate contains the following disclaimer in the top right-hand 

corner: 

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY 
AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS 
CERTIFICATE DOES NOT AMEND, EXTEND OR ALTER THE COVERAGE 
AFFORDED BY THE POLICIES BELOW. 

This action arises out of an underlying action for personal injuries3 allegedly sustained by 

William Molloy, on December 4,2002, while working for Manhattan Concrete Structures, Inc. 

(Manahattan) or one of its subcontractors. Manhattan was working at a construction site located 

at 35-39 West 33rd Street, New York, NY (Premises), pursuant to a contract, dated June 6,2002 

(Contract) with 'Tishrnan, the construction manager for the owner of the Premises. The Contract 

required Manhattan to indemnify Tishman, and its parent and subsidiary companies, and to 

procure insurance naming them as additional insureds. 

The Broker denies that it issued the Certificate or that Manhattan requested that Tishman 

be named as additional insured on a policy issued by American. The Broker's vice-president, 

Christine Calabrese, submitted an affidavit stating that the Broker procured from American a 

policy of insurance for Manhattan bearing the number 10 AP-GL-00383. Ms. Calabrese denied 

that the Broker ever issued or was requested to issue the Certificate. She stated that she has 

William Molloy v. Tishamn Construction Corporation of New York, Tishman 
Consfruction Corp. and Munhuttan Concrete, Sup. Ct. N.Y. Co., Index No. 100101/04. 
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never seen an insurance policy with three zeros in the policy number and that when the Broker 

issues a certificate of insurance, it is signed with the name of an individual broker, not the name 

of the agency. Finally, she averred that there has never been an individual with the name John 

Joseph associated with the Broker. John and Joseph are the first names of the husbands of the 

co-owners of the Broker. 

Tishman relies on the Certificate itself to prove misrepresentation and fraud. It points to 

a box at the top left hand corner of the Certificate, where the Broker is listed as the “Producer” 

and to a box for the signature of an authorized representative at the bottom, where someone 

signed the name John Joseph. In addition, Tishman predicates its case on language at the top of 

the Certificate, which contains the name “John Joseph” and a fax number. Tishrnan also points 

to Manhattan’s application form for the American policy, on which someone signed the name 

“John Joseph” in the bottom right-hand corner, which was reserved for the producer’s signature. 

Tishrnan has not come forward with proof that it received a verbal representation from 

the Broker, or that the Broker provided the Certificate to Tishman. The Broker’s witness, Daniel 

Sullivan, testified, without contradiction, that the fax number on the Certificate is not the number 

of the Broker’s fax. EBT Daniel Sullivan, pp, 15-16. Tishman presents no evidence that it had a 

relationship with the Broker. 

Discussion 

An insurance broker cannot be held liable for a negligent misrepresentation in an 

insurance certificate to a party with whom the broker has no contractual relationship absent proof 

of a relationship approaching privity. Benjamin Shupirn Real@ Co., LLC v. Kernper Nat’l Ins. 

Cos., 303 A.D.2d 245, 245-246 (1st Dep‘t 2003); Superior Ice Rink v. Nescon Contracting Corp., 
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40 A.D.3d 963 (2d Dep’t 2007). Moreover, a disclaimer stating that an insurance certificate is 

for information only bars a negligent misrepresentation claim. Benjamin Shupiro Realty Co., 

LLC v. Kernper. Nut’l h i s .  Cos., supra. In Benjamin Shapiro Realty and Superior Ice Rink, there 

was no dispute that the insurance broker had issued an incorrect certificate, and the Courts still 

held that a third party could not sue the broker for negligent misrepresentation based upon a 

certificate issued to its client, the insured. Tishman has failed to come forward with evidence 

that the Broker was connected to Tishman by either word or deed. See, Houbigant, Inc. v. 

Deloitte & Touche LLP, 303 A.D.2d 92,94 ( 1st Dep’t 2003) (before law permits negligence 

claim against professional by non-client third party, there must be “linking conduct” by word or 

action by professional to non-client). 

The other basis of liability asserted by Tishman is intentional fraud or misrepresentation. 

There are cases which hold that a broker can be held liable for fraud, collusion or other special 

circumstances in the issuance of an insurance certificate. See, GrifJin v. DaVinci Dev., LLC, 44 

A.D.3d 1001 (2d Dep’t 2007); Rinyan She1 Chased, Inc. v. Goldberger Ins. Brokerage, Inc., 18 

A.D.3d 590, 592 (2d Dep’t 2005)(summaryjudgment on fraud claim denied for need of discovery 

where broker allegedly made representations directly to plaintiff); Superior Ice Rink v. Nescon 

Contracling Corp., supra. In order to recover for fraud, a plaintiff must prove the following 

elements: a representation of material fact, the falsity of that representation, knowledge by the 

party who made the representation that it was false when made, justifiable reliance by the 

plaintiff, and resulting injury. Global Minx & Metals Corp. v. Holme, 35 A.D.3d 93, 98 (1st 

Dep‘t 2006). In this case, Tishman cannot prove the first element of fraud, a misrepresentation 

made to it by the Broker. Discovery is now complete. The Broker has come forward with 
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evidence that it did not make a representation to Tishman. Tishman has failed to come forward 

with contrary evidence sufficient to raise an issue of fact. There is no proof that the Broker made 

a representation to Tishman or provided it with the Certificate. At most, an inference could be 

drawn that the Broker gave the Certificate to Manhattan. Hence, the Broker is entitled to 

dismissal of the complaint. 

The court declines to impose sanctions on Tishman for requiring the Broker to make this 

motion for summary judgment. This is not a case where a party engaged in litigation misconduct 

or continued to press a claim after it had been rejected by the court. See, Timoney v. Newmark & 

Co. R e d  Estate, Inc., 299 A.D.2d 201 (2d Dep’t 2002)(frivolous claim pursued through appeal 

and improper use of subpoenas); De Rosu v. Chuse Manhattan Mortguge, 15 A.D.3d 249 (1 st 

Dep’t 2005)(unilateral amendment of caption changing name of party and false certification of 

appellate record); Pahl v. Kassis, 182 A.D.2d 22 (1 st Dep’t 1992)(frivolous claims reasserted in 

second complaint after dismissal of first, as well as reargument motion and appeal). Here, the 

court had denied the Broker’s first motion to dismiss and ordered discovery to proceed. While 

the Broker’s attorney did write to Tishman asking it to withdraw the complaint without the 

necessity of a summary judgment motion, in light of the unexplained etiology of the Certificate, 

the court does not consider Tishman’s conduct to be beyond the pale of legitimate advocacy. 

Accordingly, it is 

ORDERED that the motion for summary judgment by John Joseph Insurance Brokerage, 

Inc., sued herein as John Joseph Insurance Agency, is granted, the complaint against it by 

Tishman Construction Corporation and Tishman Construction Corporation of New York is 

hereby dismissed with prejudice, and the Clerk is directed to enter judgment accordingly; and it 
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is further 

ORDERED that the motion by John Joseph Insurance Brokerage, Inc., sued herein as 

John Joseph Insurance Agency, for the costs of making this motion is denied. 

Dated: October 16,2008 n ENTER: 
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