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i p i 1  the follo\viiig papeis iiuiiibeied 1 to 44 read on this motion foi summary ludgmeiit , Notice of 
\ l L ) i i c  11 Oiiici to Show Cause and supporting papeis , Notice of Cioss Motion and supporting papers - 

\ , I \ \ \  C I  iiig 4ttida\ its and supporting papers 34 - 40 , Replying Affidavits and supporting papers 41 - 44 , Other 
1 - 33 

- 1 - w  ) It  1s. 

ORDERED that defendant's niotion for suinniary judgment dismissing the complaint is 
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cr-:iiitcd on ly  to the extent set forth herein, and is otherwise denied. 

f’ldinti ffs commenced this action, personally and derivatively, to recover damages for 
i ) i t  \on,rl inluries allegedly sustained by plaintiff Edward O’Bnen, who was injured when he fell 
t I om ‘1 tailshelf of a bucket van owned by his employer, Welsbach Electric Corporation 
i hci einciilcr Welsbach). The van is equipped with a vehicle-mounted aerial lift system with a 
htickct for elevating employees who perform work tasks above ground level. The tailshelf, a 
iiietal platform attached to the rear bumper of the van, is used by employees to access the bucket. 
2 grab handle and an access step below the tailshelf are mounted on the van’s curbside, and a 
storage bin capable of holding two wheel chocks is mounted under the tailshelf. Although the 
\ ‘in \vas niaiiufactured by Ford Motor Company, defendant Baker Equipment installed the aerial 
11 fi system. t i lshelf  and other accessories on the van. The van was purchased from Baker 
I-cl~iipnient by Dolen Corporation, which then entered into a lease agreement for the vehicle with 
\Z elsbach’s parent company, Emcor Group, Inc. The vehicle was shipped by Baker Equipment 
10 \P elsbach fornierly known as JWP Buding Electric, in January 1997. 

,A( the time of the subject accident, plaintiff, an electric journeyman, had performed 
\uccrlight maintenance work for Welsbach for 15 years and had driven the subject van for more 
than  one year. Plaintiff testified at 3 deposition that the subject accident occurred in the Town of 
Brookha\ en on December 28, 2001, after he had used the bucket to perform repairs on an 

erhead streetlight. He testified that after completing his work he lowered the bucket and 
~ w p p c d  out onto the tailshelf. Plaintiff, who was working alone the day of the accident, testified 
lic nckt grabbed the handle mounted on the side of the van with his right hand and turned his 
hoJ! ,wound to proceed backwards down the access step. He testified that as he was attempting 
lo stcp down from the tailshelf to the access step with his right foot, his left foot slipped on the 
\tii.t’,tcc ol’tlie tailshelf. He testified his right foot, which had not yet made contact with the 
~iicess step whcn his left foot slipped, missed the step and hit the handle of a chock stored under 
tlic h i  Islicl 1; causing him to fall off of the van and onto the ground. Plaintiff testified the tailshelf 
n as covered with diamond-plate sheet metal, and the access step was constructed of perforated, 
tii;lniond-sIiaped metal. He also testified that on the day of the accident the ground was covered 
\\ rtli snow a id  he was wearing Timberland work boots. When asked what caused his left foot to 
\lip. p1 , i i n t i  fl’tcstified that “it was probably slippery, probably water on there or something.” In 
Aiitioii,  plaintiff testified that had not chocked the wheels of the van before working in the 
hiicl\et on the streetlight, and that both chocks were inside the storage area under the tailshelf 
\\ 3 1 ~ 1 1  the IklI occurred. 

I hc complaint asserts causes of action sounding in negligence, strict products liability, 
,111~1 hrcach of warranty. More particularly, plaintiffs allege in their bills of particulars, among 
of licl. things. that Baker Equipment failed to provide proper warnings, particularly with respect to 
11ic surl’ace of the tailslielf, also referred to as “the rear work platform”; that it designed, 
inaiiiifactiired and placed into the stream of commerce “an inherently and unreasonably 
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dCiiiycroii> p i  oduct when used in  the ordinary and usual manner”; that it designed, manufactured 
‘iiid iilaced iiito the stream of commerce a truck “which was unfit for its intended purposes and 
I\ JS dangerous and unsafe in regard to the surface of the rear work platform and ‘diamond- 
plating’ Siii-fxe”; that it designed, manufactured and assembled “a rear platform out of non-skid 
rc‘sistant material”; and that it designed and assembled “an uneven, unbalanced and unstable 
\ \  alhing surfxe” for the van. The Court notes that a stipulation discontinuing the third-party 
.~itioii against Donlen Corp. and Emcor Group was entered into by the parties in December 2007. 

Baker Equipment now moves for summary judgment dismissing the complaint, arguing 
that 11ic1-e I S  no evidence in the record the tailshelf on the bucket van was in a defective condition 
01 that plaintiff Edward O’Brien’s injuries were caused by the alleged defective condition. It also 
,~sserts that plaintiffs cannot establish that the chock storage under the tailshelf created a 
dangerous condition, arguing “[hlad plaintiff utilized the chocks behind the wheels in order to 
>tabilite the vehicle . . . his right foot would not have hit anything” when he attempted to put his 
right foot onto the access step. Baker Equipment further argues that there is no evidence a failure 
to n . i in of the alleged defective condition on the tailshelf was a proximate cause of plaintiffs 
~njui-ies, and that the breach of warranty claim is barred by the statute of limitations. Baker 
L quipnicnt’s submissions in support of the motion include copies of the pleadings; transcripts of 
the deposition testimony of the parties and of non-party witnesses; photographs purporting to 
slio\s the coiidition of the van when it was delivered to Welsbach; photographs of a warning label 
d opcrating instructions allegedly affixed to the outside of subject van; and the sales order for 
the sublcct van. Also submitted on the motion are affidavits of Skip Baker and Salvatore 
2ldguarncra, P1i.D. Retained by defendant to provide expert testimony, Dr. Malguarnera, a 
niechanical engineer, reviewed various documents and records related to the instant matter and 
ioiidncted a physical inspection of the bucket van in March 2007. 

Plaintiffs oppose the portions of the motion seeking to dismiss the products liability cause 
o !  ‘IC t i o n .  arguing that Baker Equipment failed to demonstrate prima facie both that the rear 
pl,itloriii ‘tiid the chock storage were not defectively designed, and that the waniings it provided 
foi the hucket van were adequate. Alternatively, plaintiffs allege that their submissions in 
i)pposit ion to the motion, especially the affidavit of their engineering expert, Peter Pomeranz 
I A S C  trial?lc issues of fact as to whether the rear platform and the chock storage area were 
ifelccti\ ely designed by Baker Equipment. They also allege that inaterial questions exist as to 
\\ Iiethei h h c r  Equipment failed to warn of the existence of a slippery condition on the tailshelf, 
I‘iilcd to \ \ m i  of the need to reapply anti-skid products to the surface of the tailshelf, and failed 
I ( >  \\ mi stored chocks may interfered with use of the access step. The portion of defendant’s 
i l i o t i o n  sccking suiiimary judgment dismissing the cause of action for breach of the warranty, 
tiici-c~tbrc. IS  granted, as plaintiffs concede no issues of fact exist regarding this claim (see 
hrrrliric & Nagel v Baiderr, 36 NY2d 539, 369 NYS2d 667 [1975]; McNarnee Cortstr. Cory. v 
(-it\, of A‘ew Rochelle, 29 AD3d 544, 817 NYS2d 295 [2d Dept 20061; see ~i lso Heller v U.S. 
Srrwki  .\lotor Cory., 64 NY2d 407, 488 NYS2d 132 [1985]). 
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4 manufacturer who places a defective product into the stream of commerce may be 
l i c t l ~ l c  l i ~  ~njiiries or damages caused by such product (Gebo v Black Clawsoiz, 92 NY2d 387, 
: ( I ? ,  Oh 1 UYS2d 221 [1998]; Liriario v Hobart Corp., 92 NY2d 232, 235, 677 NYS2d 764 

I k p w t i i n g  Lipon the factual circumstances, a person iiijured by a defective product may maintain 
Lciuscs ol'actioii under the theories of strict products liability, negligence or breach of warranty 

p C b s ~  v Black & Decker Mfg. Co., 59 NY2d 102, 463 NYS2d 398 [1983]). Whether an 
'ic t ion is pleaded in strict products liability, negligence or breach of warranty, the plaintiff has the 
hiirden oi'eslablishing that a defect in the product was a substantial factor in causing the injury, 
m c 1  that the defect existed at the time the product left the manufacturer or other entity in the 
cliLtiii of  distribution being sued (see Clarke v Helene Curtis, Iizc., 293 AD2d 701, 742 NYS2d 
73.5 13tl Dept 20021; Tardella v RJR Nabisco, 178 AD2d 737, 576 NYS2d 965 [3d Dept 19911; 
( C Y '  ulso, Rohiiisoiz v Reed-Preiztice Div. of Package Mach. Co., 49 NY2d 47 1, 426 NYS2d 7 17 
I 1080]. Dickirzsoii v Dowbraizds, Iizc., 261 AD2d 703, 689 NYS2d 548 [3d Dept], lv denied 93 
'ul '2d 815. 097 NYS2d 563 [1999]). 

IOOS\. Am(itiiIli v Dellzi Constr. Corp., 77 NY2d 525, 532, 569 NYS2d 337 [1991]). 

Under the doctrine of strict products liability, a manufacturer of a defective product is 
ii:ihlc to any person injured or damaged if the defect was a substantial factor in causing the injury 
or damages, provided 

(1) that at the time of the occurrence the product is being used 
* * * for the purpose and in the manner normally intended, (2) 
that if the person injured or damaged is himself [or herself] the 
user of the product he [or she] would not by the exercise of 
reasonable care have both discovered the defect and perceived 
its danger, and (3) that by the exercise of reasonable care the 
person injured or damaged would not otherwise have averted 
[or her] injury or damages 

(('odlitig v €'@in, 32 NY2d 330, 342, 345 NYS2d 461 [ 19731; see Aiizatiilli v Dellii Coizstr. 
C'orp.. ~ i ~ p ~ o ) .  A product niay be defective due to a mistake in the manufacturing process, an 
iiiipiopcI- de\ign, or a failure to provide adequate warnings regarding the use of the product 
(Sjwiriig v MTR Ravensbiirg, 99 NY2d 468, 472, 758 NYS2d 271 [2003]; Gebo v Black 
C l m w ~ i  Co., s i ip i -~ ,  at 392, 681 NYS2d 221; Liriario v Hobart C o p ,  supra, at 237, 677 
2,'r'S3d 704, Voss v Black & Decker Mfg, Co., supra, at 106-107, 463 NYS2d 398). A plaintiff 
I I I  s t r i c t  products liability action is not required to prove the exact nature of the defect (Caprara 
I* ~ ' l i i : i * s l w  C'orp., 52 NY2d 114, 123, 436 NYS2d 251 [1981]; Halloraiz v Virginia Clzems., 41 
\,\'?ti ;M3 -388, 393 NYS2d 341 [1977]), and proof of liability may be established by direct or 
ciictiinstantiCll cvidcnce (see Speller v Sears, Roebuck & Co., 100 NY2d 38, 760 NYS2d 79 

20(1:\ .  Pollock v Toyota Motor Sales U.S.A., 222 AD2d 766, 634 NYS2d 812 [3d Dept 19951; 
\cirriso v Ford Motor Co.. 137 AD2d 508, 524 NYS2d 251 [2d Dept 19881). 
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-i dciectively designed product is one in  which, at the time it leaves the seller’s hands, is 

d‘itigtrous for its intended use (Robinson v Reed-Prentice Div., supra, at 479, 426 NYS2d 717; 
\ (  i I b c t  1’ Black & Decker Mfg. Co., supra; Borribara v Rogers Bros. Corp., 289 AD2d 356, 
-;4 UI’S3d 0 1  7 [2d Dept 20011). Stated differently, a defective product is one whose utility 
Jmi  not out\veigh the danger inherent in its introduction into the stream of commerce (Robinsorz 
1’ Red-Prcritice Div., supra, at 479, 426 NYS2d 717; see Derziiy v Ford Motor Co., 87 NY2d 
24s. 030 UYS2d 250 [1995]; Voss v Black & Decker Mfg. Co., supra). To establish a strict 
i i h i l i i y  claiiii based on a defective design, a plaintiff must show the product as designed posed a 
~iibstantial likelihood of harm, that it was feasible for the manufacturer to design the product in a 
d e  inantier, and that the defective design was a substantial factor in causing plaintiffs injury 
( \ ( Y ‘  I loss v Black & Decker Mfg. Co., supra; Gorzzalez v Delta I d .  Maclz. Corp., 307 AD2d 
11130, 763 NYS2d 844 [2d Dept 20031; Rarnirez v Sears, Roebuck & Co., 286 AD2d 428,729 
2\r’S2d 503 2d Dept 20011). 

< I  c o i i d i t i o n  not reasonably contemplated by the ultiniate consumer and is unreasonably 

‘4s to the claim of strict liability based on Baker Equipment’s alleged failure to provide 
dcquatc  warnings regarding the tailshelf and access step on the bucket van, a manufacturer may 
IT hcld Iiablc for the failure to warn of the latent dangers resulting from the foreseeable uses of 
i!s product 11 hich it knew or should have known (see Liriarzo v Hobart Corp., supra; Rastefli v 
Goodyear Tire & Rubber Co., 79 NY2d 289, 582 NYS2d 373 [1992]). Liabilitymay be 
imposed baszd on either the complete failure to warn of a particular hazard or the inclusion of 
\I ciriiriigs that are inadequate (see DiMura v City ofAlbariy, 239 AD2d 828, 657 NYS2d 844 [3d 
I k p 1  1097]; .Johrzsoiz v Johiisorz Clzenz. Co., 183 AD2d 64, 588 NYS2d 607 [2d Dept 19921). 
Ho\\ a cr. n manufacturer has no duty to warn product users of dangers that are obvious, readily 
tiiscci-nablc or apparent (see Martino v Sullivaii’s of Liberty, 282 AD2d 505, 722 NYS2d 884 
13cI I k p t  20011; Pigliaverzto v Tyler Equip. Corp., 248 AD2d 840, 669 NYS2d 747 [3d Dept], Iv 
~ / i ~ i ~ i i u d  1 1 1  p r t 7  denied inpiirt 92 NY2d 868, 677 NYS2d 773 [1998]; Lorzigro v TDC Elecs., 
2 I 5 ID2d 5 14, 627 NYS2d 695 [2d Dept 19951). The duty to warn of a specific hazard also 
ciocs not arise if the iiijured person, through common knowledge or experience, already is aware 
ot such ha/ard (see Warlikowski v Burger King, 9 AD3d 360, 780 NYS2d 608 [2d Dept 20041; 
R N I I I ~ S  I’ Makita, U.S.A., 226 AD2d 659, 641 NYS2d 875 [2d Dept 19961; Payrze v Quality 
Vn::lLj Co.. 227 AD2d 603, 643 NYS2d 623 [2d Dept], h denied 89 NY2d 802, 653 NYS2d 279 

j IO00 1 ) 

“I+atlitre to warn liability is intensely fact-specific,” involving issues such as the 
oh\ i o u w c s s  of the risk, the knowledge of the product user, and proximate cause (Liriarzo v 
flohart Cory., siiptw, at 243, 677 NYS2d 764; see Bmdy v Dzrnlop Tire Corp., 275 AD2d 503, 
- I 1 YY’S2d 633 [3d Dept 20001; Rogers v Sears, Roebuck & Co., 268 AD2d 245,701 NYS2d 

1 t ’  \\ ‘ii-ii or that the duty was discharged (see Passante v Agway Corzsurner Prods., 294 AD2d 
i 7 1 .  ’-1 1 Y\r S2d 624 [4th Dept], cippeal drsiizzssed 98 NY2d 728, 749 NYS2d 478 [2002]; Dias v 

5 , )  1 \ t  I k p t  20001). Nevertheless, a court can decide as a matter of law that there was no duty 
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Ilriwiott Iritl. ,  251 AD2d 367, 674 NYS2d 78 [ 19981; Schiller v National Presto Iltdus., supra; 
, / r i c k m i  1- Borttug GmbH, 225 AD2d 879, 638 NYS2d 819 [3d Dept], lv denied 88 NY2d 805, 
040 W7S3d 0 8 5  [1996]; Oza v Siitatra, 176 AD2d 926, 575 NYS2d 540 [2d Dept 19911). As 
L\ 1111 <I claim of design defect, a plaintiff alleging liability based on a failure to warn must 
L.st'ihlish that the manufacturer had a duty to warn and that the failure to warn was a substantial 
L'aiisc of the event which produced the injuries (see Banks v Makita, U.S.A., supra; Billsborrow 
11 Duw C h m . ,  177 AD2d 7, 579 NYS2d 728 [2d Dept 19921). 

I I I  addition, a plaintiff injured by an alleged defective product seeking recovery under a 
ncyligenci: theory must, as in any negligence action, establish the existence of a legal duty of 
~ ' i i c -  a hrcach of that duty, and damages resulting from such breach (see Micallef v Mielde Cu., 
lli\~. of ,Wielile-Goss Dexter, 39 NY2d 376, 384 NYS2d 115 [1976]; see generally Pulka v 
Eclrlnrurr, 40 NY2d 781, 390 NYS2d 393 [ 19761; Luiria v Katharine Gibbs School N.Y., 37 
AD3d 5 5 5 .  830 NYS2d 263 [2d Dept 20071). A manufacturer is under a nondelegable duty to 
cicsign m d  produce a product that is not defective (Robinson v Reed-Prerztice Div., supva, at 
47cl* 426 TYS2d 71 7). 

Haher Equipment demonstrated prima facie that plaintiffs injuries were not proximately 
zLitiszd 131 its alleged failure to give warnings regarding the surface of the tailshelf and the storage 
i)l cIiocLs under the tailshelf. Plaintiffs deposition testimony shows that he had worked on the 
Yiihlcct ht icl izt van repairing overhead street lights for at least one year prior to the subject 

idcnt. diid that he was aware of both the surface of the tailshelf and the presence of the chocks 
h,indles betu een the tailshelf and the access step. Thus, given plaintiffs actual knowledge of the 
'11 lcged hatardous conditions, any warning which Baker Equipment could have issued with 
I cspcct to thc tailshelf and the stored chocks would have been superfluous (see Heiwzbuclz v 
Gruiirriiarr C'urp., 51 AD3d 865, 858 NYS2d 378 [2d Dept 20081; Rodriguez vSears, Roebuck 
CC C'o., 32 AD3d 823, 803 NYS2d 184 [2d Dept 20051; Wesp v Carl Zeiss, Inc., 11 AD3d 965, 
'83 YJ'S3d 339 [4 th Dept 20041; Warlikowski v Burger King, supra). As plaintiffs' 
~iihniissioiis 111 opposition fail to raise a triable issue with respect to plaintiffs knowledge of the 
,illqcd dcft.ctive conditions, the strict products liability cause of action is dismissed insofar as it 
I \  prcdiccited on a failure to warn (see Heimbuclt v Gruninzaiz Corp., szipva; Wesp v CarlZeiss, 
[tic. < i i / ~ /  ( I ,  Wrrrlikowski v Burger King, s14pra). 

I lo\\ i\ el-, sumniary judgment dismissing the claims for negligence and strict products 
i lL1hIl i t> hascd on design defect is denied. Initially, the Court notes that as Baker Equipment 
i iilcil t o  pro\ ide an evidentiary foundation for the photographs submitted with the moving papers 
,ii 1: \liihits A4 and 0, such photographs were not considered in the determination of the motion. 
\ItIimgli Ship Baker, President of Baker Equipment, avers that the rear platfomi had a diamond- 

p l a t t d  mcta l  surface, and that this surface was coated with a non-skid compound, defendant's 
L L p c i t .  111- hlalguarnera, does not opine in his affidavit that such a surface was reasonably safe 
101 \\ oi hers iising the bucket van and that no safer alternative surface was feasible at the time the 
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iciiLil lit1 system was installed on the van (see Watsoiz vScott McLaccglzliit Truck & Eyuip. 
5‘(i/os 2 3 4D3d 105 1, 804 NYS2d 185 [4th Dept 20051; Milazzo v Premium Tech. Servs. Corp., 

~ JD id 586. 777 NYS2d 167 [2d Dept 20041; Potuczala v Fitzsinnmoizs, 171 AD2d 1015, 568 
\ l ’ S M  083 [3th Dept 19911; cf Ramos vHonwdIndccs., Irzc., 10 NY3d 218, 855 NYS2d 412 
2O(Jh]. Prestoiz v Peter Lugar Enters., Iizc., 51 AD3d 1322, 858 NYS2d 828 [3d Dept 20081; 
llcigcrdurr 1’ Interlake Packaging Corp., 45 AD3d 650, 845 NYS2d 443 [2d Dept 20071; Terry v 
Erie Foiirrdqt Co., 235 AD2d 414, 652 NYS2d 308 [2d Dept 19971). While recognizing that a 
iiimiifactiirer is not expected to design products with components that do not wear out, and that 
~-lurchasers are expected to use reasonable care to maintain products, Dr. Malguarnera’s finding 
that I I I  M a l i  2007 the anti-skid coating on the metal surface “was worn away” does not establish 
* I M I  tnc bucket van delivered by Baker Equipment to Welsbach was not defectively designed. 
\ lorco\ el-. defendant’s expert’s affidavit fails to address the allegations that the van was 
JefectiL ely dcsigned by Baker Equipment, because the handles of chocks stored under the 
i:iilshelfextcnd out over the tread of the access step, and that the handles interfered with 
plaitiliffs ability to use the step. Instead, the expert’s affidavit states only that plaintiff 
-‘materially misused a safety device, the wheel chocks, on the day of his purported accident, by 
I’ailing to chock the rear wheels of the vehicle,” and that “the Baker products on the vehicle were 
iiot defective in design or manufacturing and were reasonably safe for their intended purposes.” 

J.S.C. 

FINAL DISPOSITION X NON-FINAL DISPOSITION 
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