
Weintraub v Utica First Ins. Co.
2008 NY Slip Op 33301(U)

December 9, 2008
Supreme Court, New York County

Docket Number: 604265/07
Judge: Walter B. Tolub

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



I NNED ON 1211012008 
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WEINTRAUB, RICHARD 

UTlCA FIRST INSURANCE 

SEQUENCE NUMBER 001 
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vs. 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 15 

RICHARD WEINTRAUB, LIANE WEINTRAUB and 
AMERICAN INTERNATIONAL INSURANCE COMPANY 
OF CALIFORNIA, I N C . ,  

___-_______-___-_____________l_______l_ X 

Plaintiffs, 

-against- I n d e x  No. : 

UTICA FIRST INSURANCE COMPANY, MY HOME 
REMODELING, INC., MY HOME LLC, 907 
CORPORATION, BROWN HARRIS STEVENS 
RESIDENTIAL MANAGEMENT, LLC, RDM 
RENOVATION C O R P . ,  905  gTH ASSOCIATES, I N C . ,  
PAMELA LIPKIN and R I C K  KRAMER, 

Defendants. 
__f__l___________________________l___l_ x 

WALTER TOLUB, J: 

In their c o m p l a i n t  f i l e d  i n  this a c t i o n ,  plaintiffs Richard 

Wein t raub  and Liane Weintraub (the Weintraubs) and their insurer 

American International I n s u r a n c e  Company of California, Inc. 

(AIG) seek a d e c l a r a t o r y  judgment that (1) t h e  insurance policies 

issued by d e f e n d a n t  Utica First Insurance Company (Utica) t o  

d e f e n d a n t  My H o m e  Remodeling, I n c .  (My Home I n c . )  provides 

coverage t o  the Weintraubs as additional insureds, w i t h  r e s p e c t  

to the underlying property damage l a w s u i t  filed against them by 

9 0 5  5tt' Associates, Inc. (5r.h Associates) and its owner Pamela 

L i p k i n  (Lipkin), in the Supreme Court, N e w  Y o r k  County  under  

Index Number 100662/06 ( t h e  Underlying Lawsuit); and (2) Utica is 

obligated to d e f e n d ,  i n d e m n i f y  and reimburse plaintiffs in the 

Underlying L a w s u i t .  
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Utica moves pursuant to CPLR 3211 (a) (I) and ( - I ) ,  s e e k i n q  a 

dismissal of the complaint. In the motion, Utica  also requests 

that its motion be t r e a t e d  as one for summary judgment, 

to CPLR 3211 (c), declaring that Utica has no obligation to 

defend  and indemnify the Weintraubs with respect to t.he 

Underlying Lawsuit, or to reimburse the Weintraubs' insurer, AIG, 

for the amounts expended by it in connecti.on therewith. 

opposition, plaintiffs cross-move for summary judgment in their 

pursuant 

In 

f a v o r ,  pursuant to CPLR 3212. 

F o r  the reasons stated therein, Utica's motion is granted, 

and plaintiffs' cross motion is denied. 

The Weintraubs, who are insured by AIG, are the owners of a 

cooperative apartment located at 969 Park Avenue, New York C i t y .  

In September of 2005, the Weintraubs e n t e r e d  into a contract: w i t h  

My Home LLC, an a f f i . l i a t e  of My Home Inc., to perform renovation 

work on t h e  apartment prior to taking occupancy  (the Renovation 

P r o j e c t ) .  

Associates, owns the cooperative unit immediately below the 

Weintraubs' apartment, where s h e  uses the unit to practice 

cosmetic s u r g e r y  ( t h e  Medical Office). It is undisputed that My 

H o m e  Inc., a construction company closely affiliated with My Home 

Lipkin, a physician and the sole shareholder of 51 '~  
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.... . 

LLC,' procured  insurance coverage from Utica at a l l  times 

relevant to the Underlying Lawsuit ( t h e  Utica P o l i c i e s ) .  It is 

also undisputed t h a t  Robert C. Mangi Agency, Inc. (Mangi) was a t  

all relevant times an authorized agen t  of Utica. It is f u r t h e r  

undisputed t h a t  in November of 2005, in response to My Home's 

request and i.n connection with the Renovation Project, Mangi 

issued a Certificate of Insurance naming the Weintraubs ( and  

others) as additional i n s u r e d s  under the U t i c a  Policies t h a t  were 

in e f f e c t  in 2005. Thereafter, on January 13, 2006, Mangi also 

issued another Certificate of Insurance naming the Weintraubs 

(and others) as a d d i t i o n a l  insureds under t h e  Utica Policies that 

were in effect in 2006. Copies of the Certificates of Insurance 

(which  contained exclusionary language, as explained below) are 

annexed as exhibits E a n d  F of the cross motion papers ,  and t h e  

Utica P o l i c i e s  are annexed as exhibit A of the moving papers .  

In t h e  Underlying Lawsuit, it is alleged t h a t  5'h Associates 

and Lipkin s u f f e r e d  significant business losses due to physical 

damages to the Medical Office, in connection w i t h  the Renovation 

Project t h a t  was started on or about January 13, 2006 by My Home 

at the Weintraubs' apartment. Thereafter, in February 2008, the 

Weintraubs and AIG commenced the instant action against Utica and 

My Home, as well as o t h e r  defendants in their nominal capacities, 

The two related entities are referred to hereinafter 
collectively as My Home, unless t h e  context otherwise requires. 
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alleging that Utica is obligated to provide insurance coverage to 

including the Certificates of Insurance and the Utica  Policies, 

the parties seek summary judgment in their respective favor, 

$.tan*rds Governins SI,m.uMrv Judme nt Notions 

In s e t t i n g  f o r t h  the standards for g r a n t i n g  or denying a 

Appeals noted, i.n A I - v a r e z  v Prospect Hospital (68 NY2d 320, 324 

[1986]), the following: 

As w e  have stated frequently, t h e  
proponent of a summary judgment motion must 
m a k e  a prima facie showing of entitlement to 
judgment as a matter of law, tendering 
sufficient evidence to demonstrate the 
absence of any material issues of fact. 
Failure to m a k e  such prima facie showing 
requires a denial of the motion, 
of the sufficiency of the opposing papers. 
Once this showing has been made, however, the 
burden  s h i f t s  to the party opposing the 
motion for summary judgment to produce 
evidentiary proof in admissible form 
sufficient to establish the existence of 
material issues of fact which require a trial 
of the action 

regardless 

[internal citations omitted]. 

Following the Coulrt of Appeals, the lower courts uniformly 

granted or denj.ed. See e . g . ,  Giandana v Providence  Rest N u r s i n g  

Home, 32 AD3d 126, 148 (1” Dept 2006) (because entry of summary 
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judgment “deprives the litigant of his day in court, it is 

considered a drastic remedy which should only be employed when 

there is no doubt  as to the absence of triable issues”)(citations 

omitted) ; Martin v B r i g g s ,  235 A D 2 d  192, 1 9 6  (13t Dept 1997) (in 

considering a motion for si.~mmary judgment, “evidence should be 

analyzed in the light most favorable to the party opposing the 

motion”) (citations omitted) . 

However, conclusory allegations u n s u p p o r t e d  by competent 

evidence are i n s u f f i c i e n t  to defea t  a summary judgment motion. 

A l v a r e z ,  68 NY2d at 324-325. Moreover, “[wlhen the moving p a r t y  

[seeks dismissal and] o f f e r s  evidentiary material, the court is 

required to determine w h e t h e r  the proponent of the [complaint] 

h a s  a cause of action, n o t  whether she h a s  stated one”. A s g a h a r  

v T r i n g a l i  Realty Inc., 1 8  AD3d 408, 409 ( 2 n d  Dept 2005) Also, 

if the “documentary evidence flatly contradi-cts the factual 

claims [alleged in the complaint], the entitlement to the 

presumption of t r u t h  and the favorable inference is rebutted.” 

Scott v Bell A t l a n t i c  Corp.,  282 A D 3 d  180, 183 (lst- Dept 2001). 

Judwent Should Be Grantad In Favor Qf ytica 

In its motion to dismiss, Utica argues, among o t h e r  things, 

that: (a) the W e i n t r a u b s  are not entitled to be treated as an 

insured or additional i n s u r e d  under the Utica P o l i c i e s  because 

they are n o t  named on the face, or in the endorsement, of such 

Policies; and (b) the Certificates of Insurance issued by Manqi 
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are insufficient to establish that the Weintraubs as additional 

insureds under the Utica Policies. 

In opposition to Utica’s motion to dismiss and in support of 

their cross motion for summary judgment, plaintiffs argue that: 

(1) an implied-in-fact contract was formed between My Home and 

the Weintraubs, as to My Home’s obligation to procure insurance 

coverage for the Weintraubs, with respect to the Renovation 

P r o j e c t ;  and (2) My Home asked Utica‘s authorized agent, Mangi, 

to issue the Certificates of Insurance wherein t h e  Weintraubs a r e  

named as additional i n s u r e d s ,  and Utica is estopped and bound by 

t h e  actions of its agent, and h a s  a duty to defend and indemnify 

the Weintraubs and AIG in the Underlying Lawsuit. 

Plaintiffs‘ arguments are unavailing for various reasons. 

First, under the Utica Policies, in order for an entity to be 

treated as an additional insured, My Home must be obligated, in 

wsi.ting and by contract, to name such e n t i t y  as an additional 

insured, in accordance with t h e  blanket additional insured 

endorsement- provisions of the IJ t ica  Policies (the Blanket 

Endorsement). Here, it is undisputed that the c o n t r a c t  between 

My Home and the Weintraubs did not require My Home to obtain 

insurance coveraqe f o r  t h e  Weintraubs as additional insureds. 

Therefore, the Blanket Endorsement  was not triggered, and the 

Weintraubs are not entitled to be considered as insureds or 

additional i n s u r e d s  under the Utica Policies. Moleon v Kreis ler  
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Borg Flormar i  G e n e r a l  Construction Co., I n c . ,  3 0 4  A D 2 d  337, 339 

(1" Dept 2003) ("[tlhe p a r t y  claiming i n s u r a n c e  coverage has t h e  

burden of proving entitlement . . .  A party t h a t  is not named an 

insured or additional insured on the face of the policy is not 

entitled to coverage") (internal citations omitted) . 

Moreover, with respect to the Certificates of Insurance 

issued by Mangi wherein t h e  Weintraubs were named as additional 

i n s u r e d s ,  each of these Certificates c o n t a i n  therein bold capital 

letters the f o l l o w i n g  statements: "THIS CERTIFICATE IS ISSUED AS 

A MATTER OF INFORMATION ONLY AND CONFERS NO RlGHTS UPON THE 

CERTIFICATE HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND OR 

ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW." A virtually 

identical statement of disclaimer has been he ld  by the Appellate 

Department, First Department, to be insufficient to establish 

that the named c e r t i f i c a t e  holder was an additional insured under 

an insurance pol-icy, where the policy itself made no provision 

for coverage. Mo.Zeon, supra ,  at 339. See a l s o  Alib, Inc. v 

A t l a n t i c  C a s u a l t y  Insurance Company, 52 AD3d 419 (1" Dept 2008); 

Glynn v U n i t e d  House of Prayer f o r  A l l  People, 292 A D 7 d  319, 322 

(,It Dept 2002) ; Herbert St. George v W. J. Barney Corp . ,  270 A D 2 d  

1 7 1 ,  172 (lSt Dept 2000). Therefore, the law is well-settled in 

the First Department t h a t  a certificate of  insurance issued only 

f o r  informational purposes confers no rights on the holder, even 

if it purports to name such h o l d e r  as an additional i n s u r e d ,  when 
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t h e  underlying insurance policy made no provision for coverage. 

The h a n d f u l  of cases cited by plaintiffs for a contrary 

proposition do not bind this Court, as such cases originated from 

the Appellate Division, Third Depar tmen t .  See e . g . ,  Lenox R e a l t y  

Inc. v Excelsior Ins. Co., 255 AD2d  644 ( 3 6  Dept 1998) (insurer 

equitab1.y estopped from denying coverage where party for whose 

benefit the insurance was procured relied on the certificate of 

insurance to that party‘s detriment) ; Rucon,  Inc. v Pennsylvania 

Manufacturing Association Ins. Co., 151 AD2d 207, 210 (3d  Dept 

1 9 8 9 ) ( ” b y  issuing the certificate of insurance in which p l a i n t i f f  

was named as an additional i n s u r e d ,  [insurer] was estopped from 

denying coverage €or plaintiff“). 

Tn accord with t h e  First Department, but in disagreement 

with t h e  Third Department, the Second Department has r u l e d  that: 

(1) a certificate of insurance issued o n l y  for informati-on 

purposes and conferred no rights on the holder was insufficient 

to establish that the plaintiff was insured by the insure; and 

( 2 )  even if the insurer might be held liable for the acts of its 

agent, “the doctrine of [equitable] estoppel may n o t  be i n v o k e d  

to create coverage where none exists u n d e r  t h e  policy,” despite 

the fact t h a t  the agent issued the certificate of insurance that 

named t h e  plaintiff as an additional insured. American R e f - F u e l  

Company v Resource Recycling, Inc., 248 AD2d 420, 423-24 ( 2 d  Dept 

1998) ( Z n ”  Uept 1998). In so r u l i n g ,  the Second Department also 
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held that the defendant insurer was “not obligated to defend and 

indemnify the plaintiff in the u n d e r l y i , n g  action.” Id. at 424. 

I n  light of the foregoing, and based on the documentary 

evidence submitted by the parties in connection with this action, 

this Court concludes that plaintiffs are not entitled to recover 

from Utica on account of the Utica Policies, nor is Utica 

obligated to defend, indemnify and/or reimburse plaintiffs in 

connection w i t h  the Underlying Lawsuit. 

A c c o r d i n g l y ,  it is 

ORDERED that the motion of defendant Utica First Insurance 

Company (Utica) to dismiss (which is treated as one f o r  summary 

judgment) is h e r e b y  granted, and the complaint as against Utica 

is hereby severed and dismissed, and the Clerk of the Court is 

directed to enter judgment in favor of Utica; and it is further 

ORDERED that the plaintiffs’ cross motion for summary 

judgment is h e r e b y  denied; and it is further 

In so holding, this Court need not decide the issue as to 
whether My Home Tnc. and My Home LLC, as plaintiffs argue, \ \are 
in effect one company and should be t r e a t e d  as such” for purposes 
of the Ut ica  Policies issued to, and in the name of, My Home I n c .  
Plaintiffs’ Reply  Affirmation, paragraphs 9-10. Because 
plaintiffs a r e  not entitled to coverage under the Utica Policies, 
as a matter of law, the distinction between My Home Inc. and its 
affiliate My Home LLC is irrelevant and moot. 
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ORDERED t h a t  t h e  r e m a i n d e r  of  t h e  a c t i o n  s h a l l  c o n t . i n u e .  

Counsel f o r  the p a r t i e s  are d i r e c t e d  to appear f o r  a 

preliminary c o n f e r e n c e  on J a n u a r y  3 0 ,  2 0 0 9  a t  llAM i n  room 335 a t  

60 C e n t r e  Street. 
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