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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PART ’% 4q? PRESENT: 
Justice 

INDEX NO. 

- v -  
MOTION DATE 

MOTION SEQ. NO. 0 c3\ 

The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 
h 

Notice of Motion/ Order to Show Cause - Affldavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: Yes U No 

Upon the foregoing papers, it is ordered that this motion 

J. S. C. 

Check one: 1-1 FINAL DISPOSITION 1-1 NON-FINAL DISPOSITION 

Check if appropriate : n DO NOT POST L’ REFERENCE; 
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Pet i ti oiler, 

-against ~ 

SI1 ,VEKSEAl. CXjRI’ORATlON aricl JOHN SILVEKMAN, 

Ilcrrnsn Cahn, ,J. 

lndex No. 603565/07 

Prtitioncr aud Respondents submit ;I joint application fur 

secking ;I determination as thc date for valuing Pctitioiier’s intere 

Coi-poratioii (“SilvcrSeal” or “the Ccjiporatioii”). 

naclc~rollnd: 

Pctiliorier Andris Kurins and individual respondcnt .John Silvcrman arc the solc 

sliarcliolclers ul‘corporate respondent SilverSeal. Kurins owns a 49% interest in YilvcrSeal, and 

Silvernian a 5 1 %  interest. SilverSeal is a corporation involvcd i i i  invcstigaiivc and securily 

serviccs. It is nut registercd ;is an investment company and is not listed on a iiatiorial scciirities 

c xc I1 Ling c . 

(In .1~ily 3 1. 2007. Petitiuiier filed a dcmal-id for arbitration with tlic Anierican Arbitration 

Association (“AAA”) against SilvcrScal and Silvcrmari (“the relatcd arbitration”). AAA No. 13 

180 Y 01 63 I 07. Among the claims allegcd i n  thc dcmand li)r arbitration WRS one for dissolution 
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ui SilverScal under Business (:'oi-poratioii Law $ 1  104-3.' 

SilverSeal liled a petition in h i s  Court. scckiiig a stay of tlic arbitration, arguing that the 

majority of the claims allcged in the demand for arbitration were not arbitrable. A'iIver~%wl 

~"orpordio t7 ,  e / .  ( I / .  v K i w i ~ , s ,  Inclcx No. 1 1 1732/2007 ( Abdus-Salaam, J . ) .  On September 35, 

2007, Justice Abdus-Salaam issued an order granting thc motion, and permanently stayed h e  

arbitration. Joint Application, Exh 4. 

On October 26, 3007, Kurins commenced this proceeding, seeking judicial dissolution, 

iiiic-lcr Busiiiess Corporation 1,aw $ 1  1 04-a. As an alternative to dissolution, Kurins requcstcd 

that the Court value his iiitcrcst in SilverSeal and enter a judgment agaiiisl Silverrnaii in that 

nmouiit. .Toilit Application, Exh 5 at 7 4. 

SilverScal served and iiled a notice of clcction to purcliasc Kul-ins' stock on November 

38, 2007, the s i m e  day its board u f  directors met and passed a resolution approving the piirchase 

o r  the stock. 

The parties t-ilcd a joint applicatiun, seeking a dctcriiiination of the correct date lor 

valuing Petitioner's intcrcst in SilverSeal, arguing that a dctcriiiination as to this date is necessary 

for tlicin to continlie [heir efforts to rcsol ve this dispute. 

Kurins argiies that the proper date for tlic valuation ol'liis interest in SilverSeal is October 

25,  2007, the d a y  prior to his liling h e  I'etition which coiiiiiienced this proceeding. Kcspoiidcnts 

a i -gu~  that July 30, 2007, tlic date prior to h e  filing of tlic dcinatid i n  tlic related arbitration, 

should be used 21s tlic valuation dale. The partics contend that the clii'ference is significant 

'I'hc demand also containcd claims for breach of fiduciary duly; breach of contracl: m c i  I 

waste of corporiile assels. .joint Applicalion, Ex11 3. 
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becausc during the time bctwccn thcse dates. SilverScal incrcased its assets by an cxccss of 

$1,000,000 in cadi. Oral Arg Trans a [  7 

I'he Riisiness C'orpratioii I ,aw provides that, with regard lo the purchase and valuation of 

(a )  I n  aiiy proceeding hroLiglit pursuant to section clcven hundred 
hiir-a o f  this chapter, any other shareholder or shareholders or the 
corimation may ,  at any tiiiie within iiiricty days after [he iiling of  
such petition or a1 such later time as the court in its discretion may 
allow, elect to purchasc the shares owned by the petitioners a1 their 
fair value and iipoii such terms and conditions as may be approved by 
the court, including the coiidilions 01' paragraph (c) hcrcin. An  
election pursuant to this scctioii shall be iwevocablc unless the court, 
iii its discretion, forjust and equitable considerations, determines that 
such election be revocable. 

(b)  If one or iiiorc shareholders or the corporation elect to purchase 
the shares owned by [he petitioner but arc unahlc to agree with h e  
petitioner upoii  tlic fair valuc o l  sucli shares, the court, upon the 
applicatjoii 01' such prospective purchaser or purchasers or the 
petitioner, lnay stay the procccdings brought pursuaiit to  section 
1 1 0 4 4  ofthis chapter and determine the fair value of  the petitioner's 
shares as oftlic day prior to the date on which such petition was filed, 
exclusive of any element of value arisiiig from such filing but giving 
effcct tco any adjustment or surcharge found to be appropriate in thc 
proceeding unclcr section 1 104-a o l  lliis chapter. In determining the 
fair value ol' the petitioner's shares, tlie court, in its discretion, ~iiay 
award interest from tlic date the petition is tiled to tlic date of 
payment for the petitioner's share at an cquitable rate upon jdicially 
clcterinined F i r  value of his sharcs. 

I3(.'1, $ 1 18 (emphasis added). 'l'lius, tlic statutc is clear that the relevant date for determining the 

valuation (of Kuriii's sliai-es is [he day prior to liis tlliiig the Petition. 

Inclcccl, Kiirins argues tlial therc is no basis for using the datc tlic related arbitrulion was 

wmmciiced, par-ticiilarly ;is I<cspondcnts I I I O V C ~  to stay tliat proceeding and argued Ilia( [he AAA 
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Ii;is 110 jiirisdictioti over the # 1 104-a dissolution claim. Furthcr. Kurins argues that SilverSeal did 

nu l  tile its Elcctioii to Purchase iiiilil November 28. 2007, which was 120 days after the filing for 

h c  demand for arbitralion. ‘l’liiis+ evi i i  11‘ tlic date h a t  proceeding was coiiiiiienced was 

controlling, their iiling was well outside thc tiiiic limit set forth in  BCI, 8 1 18. Hc fh-thcr argucs 

t l i i i ~  il‘ the date froin  lie ckiiiaiid for arbitration governs, SiIverSeal’s election is mtimcly, iiiid the 

dissoliitioii proceeding - - rather than the elcctioti to p~ircliase - - must continue. 

Respondents conteiid [hat, in  a separatc dissoliitioii proceeding rcgarding SilvcrSeal, 

l i~ i r in s  lbrinerly sought to use the datu on which thc damage complaint, rather than tlic 

dissolution proceeding, WELS filed. SCJP R o d r i g u ~ z  11 ,Silvt~rnirn, Supreme Ct, NY Counly, Index 

No. 602463/1c)Y7. I n  that action, Kuriiis and Silverman jointly argued, and convinced the 

rctkrec, lo whom thc valuation had bccn rcferrcd to hear and dctermine, that “[r]egardless of the 

for111 which plaiiiliRs claiins origiiially assumcd, the date plaintil‘f coiiimenced suit controls. 

Plaintiff in  CSSCI~CC selected the valuation date when he coiiiriieiided this action; its siibsequcnt 

iiictmiorphosis inlo a dissolution procceciing cannot expalid his rights.” Joint Application, App 

A at 5 ,  R o d - i g i m  1’ , S i h w ~ ~ m u ~ ~  7/3/02 Decision (intcmal citations omitted). Kespondcii~s argue 

that the refiree’s rationalc is applicable to the Petition currently heforc the Court. 

The Court Iiowcver i iu les that there is a significant difference bctwecn the carlier 

SilverSeal proceeding and the instant cjnc, although both involved changes in ii plaintiffs’ 

original 1-iling. In Roilrig~icz, ;I coniiiiun law remedy was convei-tcd to a dissolution proceeding, 

but both were bcf‘orc thc court. ‘I’his is distinct tirom the situation now at issue, where thc earlier 

ixoceecliiig w:is iii vrbitralioii. 

Morcovcr, when Respondciils elected to piirchasc Petiticrncr’s intcrcst in SilverSeal, i t  did 
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so just over ;I montli fro177 tlie Court t’iling, well uilhin its time to elect - - but only if incasured 

liom thc date of the Court tiling. If, howcvcr. Kespoiadents’ election to purchasc i s  l o o k d  :il 

li.om tlitr date the demand for arbitralion was filed, thc clcction was significantly outside the time 

liinit. l’veil inwe importantly, SilverSeal’s hoard did not nicct to pass the rcsolution approving 

the ptlrchasc of Kurins’ slock until thc day il liled its election to purchase, well after the d c ~ ~ i 1 1 d  

i’ur arbi~lation had been iiled and ovct’ two months alter i t  had obtained a permanent stay of thc 

xbiti-alion. I t 7  therefiorc, strains credulity to vicw the election to purchasc 3s a rcspoiise to any 

tiling other than that in this Court. 

Accordingly, it is 

OIIDEREI) that partial suminaiy judgmenl is granted to Petitioner, and the date for 

v ; i l u a l i m  ui‘I’etitioiic.i-’s interest in SilverScal is October 25, 2007; and it is firrthcr. 

ORDEKEI) that the remainder of this proccediiig shall continue. 

[* 6 ]


