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KLEWIN BUILDING COMPANY, INC.
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HERITAGE PLUMBING & HEATING, INC. and
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The following papers numbered 1 to 46 read on this motion.
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Memorandum of Law 1-31
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37-46

Reply Affidavit/Exhibits A-H/Memorandum of Law, Hartford




Upon the foregoing papers, it is ORDERED that this motion
by defendant, The Hartford Fire Insurance Company s/h/a The
Hartford Fire Insurance Co. (“Hartford”) for an order, pursuant to
CPLR 3126.3., dismigsing plaintiff’s complaint based on the
spoilation of evidence by plaintiff, namely, the discarding of the
job site computers containing Klewin’s electronic progress records
and email, is decided as follows.

Plaintiff’s Klewin Building Company, Inc. (“Klewin”)
complaint seeks $348,000. in liquidated damages against a Hartford
performance bond, which Hartford, as surety, executed 1in
connection with a subcontract pursuant to which defendant,
Heritage Plumbing & Heating, Inc. (“Heritage'’) as subcontractor,
agreed to perform plumbing work on a project known as the
“Woodlands Senior Housing Project” (“project”} for Klewin, as
contractor. Klewin contends that it sustained damages, including
delay damages, as a result of Heritage’s alleged discontinuance of
work on and abandonment of the project on June 2, 2004. Herein,
Hartford contends that the ultimate sanction of CPLR 3126.3.
should be imposed in this construction case based on Klewin’s
admitted spoliation and willful destruction of “...computers
containing Klewin’s electronic progress records and email through
the end of the project, as set forth in a letter to Hartford’'s
attorney by Klewin’s attorney, dated April 13, 2007. Hartford
contends i1t has been severely prejudiced as a result of Klewin’s
willful destruction of electronic progress records; in particular,
Hartford has been deprived of evidence pertaining to its defense
as to several pivotal issues in this action.

In opposition, Klewin acknowledges that the project
computers were gcrapped; however, there was no spoliation,
progress records and email which were contained in the computers
were preserved and the information thereon was made available to
Hartford in discovery. Since the making of plaintiff’s motion,
Klewin has made available to Hartford CD-Roms containing project
schedules as well as all project documents for inspection by
Hartford. Only one progress schedule, WD04, was not previously
provided in hard copy to Hartford.




In particular, plaintiff’s attorney avers that his letter
advised Hartford only that Xlewin’s computers were scrapped, not
that the electronic progress records and email themselves were
destroved. Hartford had not requested the CD-Roms during or
subsequent to its document inspection in January, 2007. With
respect to emails, Klewin’s project manager, Stephen Tufaro avers
that he was responsible for record keeping procedures for the
project and it was his practice to print all emails, incoming and
outgoing and to file the emails in the appropriate correspondence
files which were made available for inspection by Hartford.

Hartford reiterates that Klewin’s complaint should be
dismissed based on Klewin’s admitted loss of key physical
evidence: emall correspondence between Klewin and it surety, which
has not been produced.

The determination of spoliation sanctiong is within the
broad discretion of the Court. See, Dennis v. City of New York,
18 AD3d 599. Under the common law doctrine cof spoliation when a
party negligently loses or intentionally destroys key evidence,
thereby depriving the non responsible party from being able to
prove 1its «claim or defense, the responsible party may be
sanctioned by the striking of its pleading. See, Baglio v. St.
John’s Queensg Hogpital, 303 AD2d 341, 342-343. While reluctant to
dismiss a pleading, a drastic remedy, absent willful or
contumacious conduct, courts will consider the extent of prejudice
to a party and whether dismissal is necessary as a matter of
fairness. See, Favish v. Templer, 294 AD2 396,

Herein, there is simply no evidence that plaintiff Klewin
acted willfully, contumaciously or in bad faith or otherwise
engaged in negligent or intentional spoliation with respect to
providing Hartford with the progress schedule or emails. Nor has
Hartford demonstrated that plaintiff’s conduct has fatally
prejudiced Hartford’s defenses to the instant action.




In the digcretion of the Court, Hartford’s motion is
denied.

The foregoing constitutes the Decision and Order of this
Court.
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