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-against- DECISION and 
ORDER .. 

BOUTON'S BUSINESS MACIINE'S INC., PATRICK 
D F.:SI'ITU?'O, CI4Rl STOPH ER DESPIRT'I '0, KAI, 
KOTHMAN, ESQ., FACS IMTLE COMMUNTCA'TIONS, 
NC.,  d/b/a, A'I'LANNC BUSINESS PRODUCTS, 
GOLUSTEPJ, K A R T I  WICZ & GOI,.DS'TETN, LLP, 
BOB GC)T,DMAN R: JOHN DOE, 4 %,+? 

Ll& 
Ilcfendants. """.I;.. 7 i  .?B9 

POQ& (?R* 
x 4% %*g ---_----___---------_____________I______----------------------------- 

KORNKEiCT!I, SHIRLEY WERNER, J.: 

This is an action to mover on a Junc 13, 1997, $400,000 promissory note. Plaintiff, now 

a c h g  pro AV? brings t h s  motion seeking a dcfault judgment against dcfeendants for k i r  Fdilurc to 

make two court appearances. Defendant Goldman opposes plaintifi's default motion. Uef'cndant- 

DeSpirito also opposes and cross-moves for dismissal. 

I. ti'ucls 

A. PIuinrifj".s .. Motion 

PlaintiIf asks that defendants be deihrilted for failing to appear on March G and July 24, 

2003. The pleadings arc not appended 10 the papers. 

R. Go ldman Opposition 

Goldman, by his attorney, avers that he filed a timely answer, has abidod by court orders, 

appeared on the March 6 dale and inadvcrtently Failed to appcar on July 24. 
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DeSpirito begins by noting that plaintiff was represented by counsel prior to August 1 I ,  

IIeSpirih 0ppositior.t and Cross-Motion to Dismiss 

2008 and that thc March appearancc involved pIaintiff s counsel’s Order to Show Cause 

requesting thal he be relicved. DeSpinto contends that he did not reccive the Order to Show 

Causc, perhaps because counsd’s address had chnnged. Further, DeSpirito alleges that he failcd 

to receive the dccisioii of thc court relieving counsel and setting the matter down for July 24. In 

addition, he argues that ho has answered thc action and a~tivcly dcfcnded i t  both here and in 

Rockland County, tvhcre it originally was brought. He argues that the Rockland Justice found 

the claim had no merit. Anneved to his papers are the complaints in this actjoll and thc Rocklarid 

action and a Fcbruary 13, 2002 decision in the Rockland case. 

Rncklcirid Cmiplairit 

The February 2002 coniplaint in Rockland County was brought by Mathus individually 

and as a shareholder of Bouton against Ruuton and DeSpirito only. The complaint allcged that as 

of December 2005, DeSpirito owned only S% of Bouton shares arid John Maiorano owned 95% 

of the shares. The two principles of Bouton were in litigation. The coinplaint staicd thal at thc 

request of DeSpirilo, Mathus advanccd funds to DeSpirito and that a June 1997 agreement, 

draitcd by Rothman, memorialized an agrecment behvcen DeSpirito and Mathus. The agrecmcnl 

gave Mathus a 50% interest in h u t o n .  The complaint allegcd that OeSpirito and Kotliman 

falsely rapresented thai 50% of the Bouton shnres could not be traisferrcd to Mathus until the 

debt owed Maiorano was satisfied and that Maiorano ownud only 5 1% of the shares. It further 

alleged that a draft shareholder agreemctit and business plan were prepared. Upon satisfaction O F  

the debt in or around July 2001, Mathus exercised his option for the 50% interest in Bouton, but 
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LleSpirito rcf‘used lo deliver the sIiarcs. The complaint thcn stated that the parties‘ agreement 

provided that should Mathus exercise his option to purchase 50% of the Bouton shares, LleSpirilo 

would owe him $1 15,000 to be paid in 24 rrionthly installments, beginning on August 1,2001. 

Otherwisc, DeSpirito owed Mathus $400,000 with interest at 455% to be paid rnonttily from .luly 

13, 1997 to July 3 ,  200 1. ‘Thc compIaint continued by contending that DeSpiritu and Bouton 

acknowledged the exercise of the option but claimed that the stock could not be delivered 

becausc il was held i n  escrow aid lost. Finally, the c;umpIaint alleged that DeSpirilo wrong~ully 

terminated Mathus’ employment at Routon and that Bouton owed Mathus inure than $5,000 in 

unpaid salary. 

The cornpIaint askcd for iiijurictive, money and dcclaratory relief. It alleged the following 

causes of action: 1) breach of contract as against DeSpirito arid Bouton; 2 j  fraud as against 

Dcspirito aticl Bouton; 3) a clnim for unpaid salary and benefits against Bouton for wrongful 

termination; 4) a claim for wronghl tertnination against JkSpirito; 5 )  money owed by DeSpirito 

lbr monthly paymet~ts pursuant to the agreement; 6) breach of fiduciary duty as against 

DeSpirito; 7 )  a derivative action; and 8) a request that DeSpirito be removed and barred from the 

Bouton R o a d  

Kocklcrnd Decision 

The Rockland court denied plaintiffs’ motion for a preliminary injunction. In that 

decision, the court set for111 the facts allegcd by each party. Plaintiff alleged that in 1995, 

Maiorano owned 95% of Bouton stack and DeSpirito owned 5%. The two were involved in 

litigation, and Mathus loaned IJeSpir-ito money for the litigation. A loa1 agreement w x  

memorialized in a Junc 13, 1997 proinissory note. Mathris also alleged that he and DeSpirito had 
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orally agreed that upon exercising h is  option set forth in thc note, Mathus would bccome tl SO%) 

shareholder and equal partncr, At some point, Mathus quit his job at -1 oshiba and began wnrkiiig 

for Houlon as a salesman. Nonethcless, all decisions continued to be ilia& solely by DeSpirito. 

In addition, Mathus claimcd that neSpiritu refuscd to turn uver 50% of the stock cerlificrttcs io 

hiin, rehscd to make monthly payments on the note, excludcd him from decision-making, and 

negotiated, without him. Lo sell the business. Finally, 011 February 5.2002, UeSpirito terminated 

Mathus from his etnploymcnt at Bouton. 

DeSpirito oppoxcd the injunction and alleged \hat he had no intention of lransferriiig 

Bouton shares until an agrecriient with plaintiffs had been reached. However, DeSpirito furthcr 

claimed that Bouton was a non-exclusivc dealcr for I’oshiba products, that Toshiba heId an 

irrevocable right of first reliisal and option to purchase Bouton stock, that DcSpirito would 

consult with Mathus should there bc negotiations regarding n sale or transfer of Bouton, that 

[here is no moncy to re-pay loans, or make distributions,” that all of Bouton’s h a n d s  wcrc L <  

turned over to Mathus and that Mathus was an at-will employee and was terminated for puor 

performance. 

The court denied a preliminary injunction, stating: “it has become clcar to thc Court 

[after a cunferencc: with the partics] that dckndants do not rcfuute plaintiffs emtention that hc is 

il fifty percent sharcholder and arrangements were underway to acknowledge his ownership 

iiitcresl either through transfer of his shares or the execution of an affidavit of lust sharcs.” It 

foiind ti0 cvidenct: to substantiate plaintiff‘s claim that DeSpirito was negotiating to sell his 

shares, “a claim that DeSpiritv expressly denies.” 11 also found that DeSpirito was amenablc lo 
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negotiating with Mathus and that therc was no evidence that Mathus was denied acc,ess to 

Bouton’s bouks. 

Bankruptcy 

On January 16, 2004, hilathus filed for Chapter 7 bankruptcy protection and received a 

discharge on April 22, 2004. A copy of Mathus’ Financial Affairs schedulc is annexcd to 

DeSpirito’s papers. The promissory note, the causes of action brought in Rockland arid those 

which are the suhjcct of this case, were not listed. 

New E’ork County Complaint 

?‘he iiistanl complaint wils filed in October 2006. It is brought by plaintiff Mathus on his 

own behalf aid as a shardiolder of Bouton’s Busiricss Machines, 11ic. (Bouton). It alleges that in 

June 1997, Mathus signed a non-negotiable promissory note in the presetice uf DeSpirito aiid 

DeSpirito’s attorncy, defendant Kothman. The note provided for a $400,000 loan with ac.crucd 

ititercst at 41/2%.to be paid monthly over a two-md-one-half year period. Thc note further 

provided that Mathus could elcct to rcceive 50% of Bouton’s sharu in lieu ofrepnyrnont. Mathus 

allegcs that hc was Icd to believe, by Kothman and DeSpirito, that IIcSpirito was the sole director 

01‘ the Ilonrd of Uouton and that Flouton consisted of 100 shares, when 200 shares really existed. 

Plainti Ufclected to receivc 50% of the Routon shares, but UeSpirito issued SO shares, o~i ly  2501: 

of tho shares, to him. I n  making his election, Mathus clairns that he relied upon Bouton’s 

Gnancial statcments prepared by defcndant Goldstein, which statements were false and 

misleading. Mathus claitns that IIcSpil-ito wasted and misappropriated Bouton’s assets and was 

involved in self-dealing in ncgotiating a May 2002 o f h  to purchase thc company, thereby 
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depriving the sharcholders of an oppor-tunity to savc Bouton from insolvency. Moreover, the 

cornplairit alleges that DeSpirito misappropriated property belonging to Bouton. 

l’hc coniplaint asks for money damages, an accounting and declaratory relief, setting forth 

the ltdlowing causes of action: 1) broach of contract against DcSpirito; 3)  breach of  fiduciary 

duty against DeSpirilo as director of Boutrm; 3) breach of good faith and fair dealing againsi 

Ikspiritu; 4) fraud in the inducemeni as against DcSpirito and Rothman LS a result of 

intentionally inisleadinp. Mathus as to the amount of shares or Bouton; 3) convcrsivn a against 

DcSpirito in rcgard lo Houton’s customer list; 6) conversion as against DeSpirito in rcgard to 

Bouton’s invcnto~y; 7 )  convcrsion as against John Doe in regard to Bouton’s inventory; !3> 

cotiversion as against Bob Goldman in rcgard to Bouton’s customer list appropriated in favor of 

Facsimile Commutiicrttions, Inc. (Fxsimile); 9) conversion against Facsimile for colicctjng 011 

Bouton’s accounts receivable and misappropriating Routon property; 10) tortious interference 

with prospectivc business relations against Facsimile; I 1) breach of fiducimy duty against 

Fncsirnile; 12) riegligence against Goldman; md 13) a declaration rcrnoving DeSpirito from the 

Bouton Ruard. 

DeSpirito argues that Mathus lacks standing to bring this action siiice the instant claims 

bclong to thc bankruptcy estate. 

11. 

Mathus submits an affidavit and a number of documents in opposition to the CTOSS- 

hfiit1;2zis ’ Opposition to lhe C?’QSS-MdOn and his “Summary Jdgmsnt Motion I‘ 

motion and requests sununary judgment in his favor. Among the documents attached arc the 

promissory note which he avers that Kolhnan draftcd, SO shares of Douton ~omiiion stock issued 

to him, arid the July 1996 agreement between DeSpirito and Maiorano. Hc avers thal his 
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a bankruptcy counsel, thc Trustcc in Bankruptcy and the creditors were told of the pro~~lissory notc 

and annexcs a copy ol' August2004 bankruptcy court papers, which do not list the proinissory 

note, the instant claims or any claim against dcfendants. 

Exhi tiits C, D and E are documents from a Kockland County court procceding and 

ncspirito's hankniptcy proceeding. The mattor involvcd Klaas dewadl and his company, DW 

Projects, Inc., in which they sued DeSpirito and Bouton on a 2001 $30,000 prolnisso~y notc and 

$50,000 loan, alleging niisrcpresentniions by DeSpirito. Mr. Rothman adviscd the Kockl~and 

court in that matter [hat DeSpirito had filed for Chaptcr 7 bankruptcy protection. A dehul t  

judgment in thc amount of'$80,000 was reiidcrcd against Bouton. Further, Mr. DeWaal 

conimcnced an action against DeSpirito in banknrptcy court. After a trial, Judge Hardin pierccd 

the corporate vcil, finding DcSpirito pcrsvnally liable to deWaal Tor $80,000 with interest from 

February 2001, and since he found the $80,000 was obtained by fraud, the $80,000 was not 

dischargeable in batkruptcy. Mr. Rothman represented DeSpirito in the mattcrs. 

E LIeSpirito Reply and 0ppo.riiion 

DeSpirito raises the issue that surnrnary judgrnent was not properIy filed and reargues that 

Mathus has no stailding tu bring this action, since this matter was not listed in Mathus' 

bankupicy filing arid hc was discharged. IleSpirito argucs that the bankruptcy trustee alone has 

standing to being h is  action. 

IL ro?zclusions of Law 

A debtor filing for bankruptcy must list all of his legal and equitable claims on a iitiancial 

statemenl, iricluding potential causes of' action. Weitz u Lewin, 25 1 A.D.2d 402 (2d Dept. 199X); 

Seu Trade Lh., Lrd. v. FleetBoston E'incmcial Corp., 2008 1 7 3 .  Dist. LEXIS 67221, p. 35 
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(S.D.N.Y. 2008); Negrun v, M%iss, 2006 U.S. Dist. 1,EXIS 69906; Xosenshcitz v. Klehan, 918 F. 

Supp. 98, 102 (S.U.N.Y. 1996). The claims, then, become part of the bankruptcy estatc, and only 

the trustee has standing to bring any adversary action to collect on the debtor's assets. h'ooncy 17. 

Thorson, 209 F.3d 114, 116 (26 Cir. 2000); Gdin v. U S A . ,  2008 U S .  I.;EXIS 103884, p. 14 

(E.D.N.Y. 2008); hfehlcnbcicher v. Swurmt ,  289 A.D.2d 45 1, 65 1-2 (36 Dcpt. 2001). 

Undisclosed assets and claims do not revert to the dcbtor once the bankruptcy is discharged. 

Xostcrr~hein. supra, 91 8 F. Supp. 103. Knthcr, the undisdoscd claiiiis rcrnain thc property of thc 

bankruptcy estate, and the debtor lacks standing to bring suit upon them. Weifz, supra 25 I 

A.D.2d 402; Hmsctz L'. Mudmi,  263 A.D.2d 881, 882 (3d Dept. 1999); Rosenshein at 103. 

In addition, judicial estoppel ibrccloses suit upon an undisclosed claim. Koch v. N. H.A.,  

245 h.D.2d 230 (1." Dept. 1997); Kosenxhein, supra. Judicial estoppel will lic when B parly has 

adopted a position in one legal proceeding arid, subsequently, awiincs an opposite position. 

Rnsenshein, .s/qm at 104. To cstablish judicial estoppel, it must be cstablished that the party 

agninsl whom esloppel is sought asserted an inconsistent position in a prior proceeding and the 

prior court adopted Ihat position in sonic manner. Negmn, supnx, 2006 1.J.S. Dist. LEXIS 69906 

at p. 9; Rusenshrir1, id. In tbc bankruptcy cmtcxt, once the bankruptcy court Iias confirmed a plan 

and discharged the dcbrs based upon incomplete disclosure, it has adopted thc position of the 

debtor in thc bankruptcy action and the debtor may no longer bring an action on the undisclosed 

claim. Id. 

In the inslant action, plaintif'i'has brought an action against defcndants, which pre-existed 

his bankruptcy. The claims, howevcr, were not disclosed, and he was dischargcd from 

bankruptcy. Moreover, Ihc trustec in bankruptcy is not a plaintin'nor docs plaintiff have the 
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trustee’s consent to bring this achon. Chmquently, this action must be dismissed both for lack 

of standing and on the ground ofjudicial estoppel. Accordingly, il is 

ORDERED that the instant action is dismisscd and thc remaining motions are denied as 

moot; tind i t  is further 

OR UEREU that the Clerk shall enter judgment accordingly. 

March 9,2009 ENTER : r 
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