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SUPREME COURT OF THE STATE OF NEW YOKK 
COUNTY OF NEW YORK: PART 1 1  

In h i s  actioii for legal malpractice, third-party defendants The MAAl Groiip and Marsh 

Ai-chitectiirc and Interiors (collectively “Marsh”) (motion sequence no. O O l ) ,  and hird-party 

defciidant 240-79 Owners Corp. (“Owners Corp.”) (motion sequeiicc no. 003), are liioviiig for an 

order pursuant to CPLR 32 1 I (a)(7) dismissing the third-party coiiiplaiiit.’ Defc~idanc/lhi~-d-party 

plaintiff Colieii, Ehrlich & Flankel, LLP (“Cohen Ehrlich”) opposes tlie motions. Plaintiff Sarah 

Stackpole, M.D. takes no position as to the merits of tlic motions. 

Plaintiff is a medical doctor aiid defendant Cohcn Elirlicli is the law fiiiii plaintiff hired 

in March 2005 to represent her in coniiection with the purchase of a cooperative apai-tiiient 

located on the growid floor of 240 East 79‘’’ Streel, in  Manhattan. It is not disputed that plaintiff 

intended to iise the apartmcnt as a professional office for her medical practice. ‘The complaint 

alleges that even though Cohen Ehrlich used a contract designcd For purcliasiiig residential as 

‘>/lolion scqLiencc nos. 001 and 003 are consolidated fur drtCn11ii1:~linil Tn inntion 
sequence no. 002, third-party defendant First National Baiik of Long lsland also moved to 
dismiss the third-party action. That motion was permitted to be withdrawn, as the Ihird-party 
claims agaiiisl the ba lk  were discontinued purswant to stipulation filed June 30, 2 W 8 .  
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opposed to comiiiercial propcrty, the coiitract specifically stated that tlie apartment was to be 

iised as CL “doctor’s office” and for “professional” as opposed to residential use. 

Plaintiff purchased the apai-tmcnt on November 20, 2005 for approximately $550,000. Iri 

Noveiiibc~* 2006, plainti i-f co1iimeiiced the main action against Cohen Ehrlich for legal 

malpractice.2 The coniplaiiit alleges that tlic certificate of occupancy did not permit tlic use of 

the apartment as a doclor’s office or for m y  professional use, nnd that Colicii Eli~-lich did not 

aclvisc hzr of that fact or that she should review the certificate or occiipmcy, bcfore she 

purcliased the apartiiient. The complaint also allegcs that Cohen Elirlich did not include in thc 

coiitract of salc, provisions that the seller reprcsents and warrants that the apartmeut could be 

irsed as a doctor’s oflice, arid tlial plaiiitirf had an opportunily to reqiiire the seller 10 ct i re the 

deficiciicy iii tlie certifycate of occupancy prior to closing, or that plaintiff had the right to 

delilarid that [lie coiitraci of sale be amended so that thc representations and waixiiities of  tlie 

contract could survive the closing so she could maintain an action against the seller Ibr 

rescission, The complaint further alleges that Colicri Ehrlich failed to advise her of a “serious 

issue” regarding Local Law 58, whicli plaintiff cliarncterizcs as “New Yoi-IC’s version of the 

Americans \villi Disabilities Act.” 

Plaintiff alleges that she did not leain about tlie issues regarding the certificate of 

occupancy and Local Law 5 S 1  until “[slhoi-tly after she acquircd the apartment.” The complaint 

asserts that plaintiff “has becn able to obtain a niodificatioii of the certificate of occupaiicy,” and 

2AlthoLigh the coniplaiiit does not specifically denominate the legal theory for plaintiffs 
claim asainst dcfcndunt law firm, the complaint azserts a single cause of action for legal 
malpractice. See Ulico Casualty Co. v. Wilson. Elser. MoskQwitz, Edelrnan & Dicker, 56 AD3d 
1 ( I ”  Dept 2008); Schauer v. Joyce, 54 NY2d 1 (19S1); Comi v. Brcslin & Breslin, 257 hD2d 
754 (3rd Dept 1999). 
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“is able to coiiiply with Local Law 58 , , , [and] renovate the apartment for use as hei- 

professional office,” but slie has been “coiiipcllcd to expend hundreds of thousands of dollars to 

d a  tc to renovate tlie apartment for m e  as her nieclical office” and to iiiaintain her medical practice 

in her loonier office rather h a t  i n  the apartment. ‘I‘he complaint demancls judgiiieiil a p i n s t  

Cohen EhrI icli in the “smi ol‘iiot less that $600,000.” 

In March 2008, Cohen Elirlich cornineliced the third-party action, asserting claims for 

common law iiideiiiiiification and contribution, against Marsh and Owners Coi-p, ‘Che third- 

party complaint allcges tlial b e h x  plairitiff purchased the apartment, she hired Marsh lo provide 

archileclul-al and ciigineering services in connection with the potcntial renovations or alterations 

to thc apartment, and Marsh failed to advise Coheii Elirlich of its relationship with plaiiilifrand 

the potential miovalions “and tlicir coiiipatibility with the certiticate oroccupancy.” 

pal-ty complaint fiirlhel- allegcs that Marsh eitlicr Iciiew or should have known about the content 

of the certificate ofoccupaiicy, and if Marsh had such knowledgc i t  eillier advised plaintiff bero1.c 

The third- 

she purchascd the apartment, or should have done so. 

As to third-party dcfeiidaiit Owiicrs Coy. ,  the cooperative corporation th:it owns the 

birilding, tlie third-party complaint alleges that Owners Corp. approved plaintiff-s application to 

piirchase tlie apartment, knowing that she intciided to use it solely as her niedical office and that 

tlie previous occupant of  tlie apartment had utilized it as a medical office. The third-party 

coruplai~it also alleges that Owners Corp. had been “inside tlie apartment within three yc:irs of 

plaintiff‘s purchase,” and before plaintiff purchased the apaitiiient, Owners Coi+p. had a copy and 

wLis awnrc of thc conlciits of thc ccrtificale d occupancy. The tliird-pxty coimplmiit further 

alleges t h a t  Owners Coip. “acquiesced” in the apartment being used as a medical oKkc, 
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“violated its duty to exercise care to prevent liami to plaintiff,” and “violated the New Yurk City 

Adniinistrative Code aiid other applicable statiitcs and regulations.” 

‘Third-pal-ty tlereendants Marsh and Owners Corp. are now moving to dismiss the th i rd-  

party coniplainl pLirsii;iiit to CPLR 321 l(a)(7) for failure to stale a causc of  action,.‘ 

011 a motiun to dismiss addressed to the sulfiiciency of the plcadiiigs, the claims miis1 be 

liberally construed, and the Coui-t iiiust accept all allcgations as  triie and accord them tlic bcncfit 

of every fiivorablc inference to detei-mine whether they coiiic within the ambit o r  any cognizable 

leg1  tlicoty See Cron v. Haiqro Fabrics, Inc., 91 NY2d 362, 366 (1998); MerriII Lynch, Picrce, 

Fciincr & Sniith, Inc. v .  WISC Metals Group, LLC, 19 AD3d 273 ( I “  Dept 2005); DeMicco Bros. 

Inc. v .  C’otisolidated Etlison Co., 8 AD3d 39 ( I ”  Dept 2004). 111 clctciiiiining a motion to dismiss 

for railure to state a cause of action, the test is simply whether the proponent of the pleading has a 

c;1iise of action, not whether they havc stated one. See Leon v. Martinez, 84 NY2d 83, 88 (1994); 

Wiener v. Lazard Freres & Co., 241 AD2d 114 (1” Dept 1998). 

The motions to disiiiiss are granted only to the extent of dismissing the indemnification 

claims against Marsh and Owners Corp., and tlic contribution claim against Owners Corp.; the 

contribution claim against Marsh shall stand, at least until discovery in the third-party actiori has 

‘While third-party tlerendant Marsh xserts, as :in addilioiial g1-o1111d Tor disiiiissal, a 
defense based on documentaiy evidencc pursuant to CPLR 32 1 l(a)( 1), i t  produces 110 document 
which “utterly refutes” the third-party complaint’s factual allcgations aiid “coiiclusivcly 
establishing a defense as a matter of law.” Goshen v. M.utiial Life Iiisurance Co., 98 NY2d 3 14, 
326 (2002); accord Richbell Infomiation Services. lnc. v. Jupiter Partners, L.P., 309 AD2d 288, 
289 ( l E t  Dept 2003). 

Even though plaintiff aiid defendant werc dcposed on August 14, 2007, t1w third-party 
actioii was not commenced until March 2008, and in lieu of answering, third-party defendants 
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It is not disputed that defeiidant/third-party plaintiff Coheii Ehrlich relies solely 011 a 

tlicory of coiiimon law indemnification. “Indemnity involves an attenipt to shift the entire loss 

fro111 one who is conipellecl to pay for a loss, without regal-d to his own h i l t ,  to anotlicr party 

who should more propzl-ly bear respoiisibilily Ibr tha t  loss bccause i t  wits tlic acttial wrongdoer.” 

Trustees dC‘01~111ibia University v. Mitchell /Gi~ir~ola hssocs, 109 AD2d 449, 451 ( I ”  Dcpt 

1 9S5). “Coiiimon law intleniiii~icatiori is predicatccl oil ‘ V I C ~ I I O L I S  liability wi l l io~~t  acltinl T u u l t , ’  

which necessitates that ‘a party who has itself xtually participated to soiiie degrce in the 

woiisdoiiig cannot reccive the benefits of  the doctrine.”’ Edpc ManaEcnient Coilstiltins. Inc. v. 

Blank, 25 AD3d 364 (1’‘ Dcpt), Iv app dism, 7 NY3d 864 (2006)(quoting Trump Village Section 

3, Inc. v. Ncw York State Hoiisine Fiiiancc Agency, 307 AD2d 891 [ 1 ”  Dept], Iv app den, 1 

NY3d 504 [2003]). 

Common law iiiden~iiification is 1101 available in this case, as plaintiffs claims against 

Cuhen Elirlich are no1 bascd upoii any theory of vicarious liability. 

Inc. v. New York $tate Housing Finance Agency, supra at 895-896. 7‘0 the contrary, plaintif[ 

asserts a direct claim against her former attoiiiey for legal malpractice. Thus, sincc the liability 

of Cohen Elirlicli would be bascd 011 such defendant’s own participation in the acts giving rise to 

1he loss, that is, as an actual wrongdocr, Cohen Ehrlich is precluded froin seekins recovery on 

the basis of coiiiiiioii law indemnity. & EdRe Manaqement Consultinq, Tnc. v. Rlaiik, stipt-a at 

367; ‘Trump Village Scction 3, Inc. v ,  New York State Housing Finance Acency, supra at 896. 

Trump Villarc Section 3, 

Turning to the third-party clainis for contribution, “[c]ontribution is gem-ally available 21s 

a I-cmcdy ‘whcn two or inore torlCeasors share in responsibility for an injury in violJtion of dutics 

have made the iiistant CPLR 32 11 pre-answer motions to dismiss. 
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they respectively owcd to the iiijui-ed person.”’ 

253, 258 [ 1983). A claim for contribution caii be asserted whcu l he  coritributor owes a duty [o 

(quoting Gai-rctt v .  I-duliday Inns, Inc., S S  NY2d 

either tlie injiired person or tlic defendant who has been held liable. u. Moreover, contribution 

is available whether tlie culpable parties are allegcdly liable to the iiijurcd party uiider the sanie 

or different legal tlieorics. Set Raquet v. Bravn, 90 NY2d 177, 183 (1997). 

I n  moving to dismiss tlie contribution claim, Marsh argues that plaintiff is seeking 

“pirely economic loss” rcsul ting from a breach of coii1ract, which is not subject to contribution. 

Mal-sh’s argunieiit is without merit, as plaiiitiff asserts a claim for legal iiialprxlicc which souiids 

in lort and to which :I claim for con~ributioii is clcarly applicable. See Schauer v. Joyce, 54 

NY2d 1 (198 I ) ;  (lomi v. Bi-csliri & Brcsliii, 257 AD2d 754 (3rd Dcpt 1999). 

Specifically, plniiiti ff sceks daniages resulting from her foiiiici- attorney’s alleged 

negligence i n  failing, iriter d in ,  to discover and protect lie14 against, the certificate of occupancy 

h a t  did not periiii t proressional use of’tlie apartment. See id. Tlic third-party coiiiplain~ allegcs 

thnt before piircliasing the ;ipartinent, plaiiitilf hired Marsh as an architectural and engineering 

f i i m  to prepare renovalioii or alteration plans for the apartment, and at lhat time, Marsh knew 

plaintiff iiiteiided to use the apartment as a medical office. The third-party complaint further 

allcgcs that Marsh knew or should have known tha t  the certificate oroccupancy was limited lo 

1-csidcntial use, bu t  failed to  inforni plaintiff before she purchased the apartment, aiid as a result, 

its nctioiis or omissions contributed to plaintiffs loss. Based on the foregoing, whcre plaintiff 

hired Marsh before shc piuchased the apartnieiit in  connection with tlie planned miovations 

01- alterations to the apitrtiiicnt, thc third-party cormplairll pi-uvides 3 sufficient factual sncl legal 

basis to support a claim that Marsh owed a duty to plaintiff. See SchaLier v. Joyce, supra; Coini 
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v. Breslin & Breslin, ~llpra. Thus, the conlribution claim against Marsh is sufficiently pleaded lo 

withstand the motion to disiiiiss. 

The court reaches a different concl~ision with respect to the contribution clsirii against 

0 w 11 crs C o I-p . Th e t hi i d -  p art  y c o 111 p 1 ai n 1 a 1 1 egcs that tlie coop era t i v e corpora t i on “ac q u i esceci” i n 

the iiparLmeiit beiiig used as 21 niedical office and “violatcd its duty to exercise care to prcvent 

hi-iii to plaintiff.” Evcii asswiiiiig that the corporation knew h e  prior occupant tised tlic 

apai-tmeiit as a medical ol‘lice, knew plaintiff iiitcnded to continue that use, and kncw tlic 

certificate of  occupancy pcimitted oiily residential issue, Cohen Ehrlicli provides neither a Factual 

nor lcgal basis to siippnrt its claiin that the corporation owed a duty to plaintil‘f, as ii prospective 

piii.chaser, to disclosc such iiifoimation. While Colien Ehrlicli argues in opposilioii to the 

iiiotion, that the corporation’s consent to plaintiff’s purchase and the nature of the certificate of  

occupaiicy, “gives rise to the poteiitial for liability on its part,” it cites no relevanl legal authority. 

The one case cited, Howard v. Berkman, Henoch, Pcterson & Peddy, 5 Misc3d 1020(A) (Civ Ct, 

NY Co 2004)’ is not 011 point. Although tlie court in  that case found that a law G m i  commilted 

legal inalpractice 1-01. not obtaining a temporary or final certificate of occupancy berore the 

closing of title, the case did not involve the ~iurcliasc o f a  cooperative apartment or any issue as 

to a cooperative corporation’s duty to a prospective purchaser. Thus, absent a surIicient facriial 

basis or legal authority eshblisliirig a duty riiii~iiiig from Owners Coi-p. to plaintirr, Colien Elirlicli 

caiiiiot recover in conti-ibution agaiiist Owners Corp., and such claim is dismissed. 

Accordingly, it is hereby 

OItDGI??D ~l ia l  molion tu dismiss by third-party defendaut 2110 79 Owners COIF, is 

I granted, and the third-party coinplaint is dismissed as against Ihird-party defendaiit 240-79 

7 

[* 8 ]



O\vncrs Curp. ,  and the Clerk is directed to enter judgment accordingly; and it  is I'iirther 

ORDERED t h a t  tlle motion to dismiss by third-party defendants The MAAI Group m d  

Marsh Architectiirc and Iilleriors, is granted only to the extent of dismissing the third-party claim 

for indemni licatioii, and the motion is denied as to the coiilri bution claim as against said third- 

party derendants; and i r  is fiirther 

ORDERED tha t  third-party defendants The MAAI Gro~ ip  and Marsh Architcctlire mid 

liileriors shall serve and tile iinswers to the third-party complaint within 20 days of the  dute o f  

this ordcr; iiiid it is fLirther 

ORDEIUZD that the rcmaiiiiiig parties in this action are directed to appear for a 

conrcrencc 011 April 9, 2009, at 9:30 a.m., in Part 1 1 ,  Room 35 1, 60 Centre Street. 

Thc coiirt is notifying the pai-ties by mailing copies of this decision and older. 

DATED: M a r c 1 9 3 2 0 0 9  
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