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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY: IAS PART 6 
---1-------1111 I _l__l__lll_ll-l_l-l__-------- x 
In the Matter of the Arbitration Attempted to be had 
between AMERlCAN TMNSIT INSURANCE 
COMPANY, 

Petitioner, 

-against- 

LOREN20 MOLINA, 

Index No. I020 18/09 

Petitioner, Amcrican Transit Insurance Company (“American”), brings this petition 

seeking an order: ( 1 )  permanently staylng arbitration; (2) temporarily staying arbitration; (3)joining 

Bonifacio Perez and Country-Wide Insurance Company (“Country-Wide”) as respondents; and, (4) 

ordering the claimant, Loranzo Molina, to comply with the underinsured preliminary requirements 

of a preliminary hearing on the issue of insurance coverage. In the alternative, petitioner asks that, 

ifthis court finds that arbitration isnecessary, claimant be ordered to submit to M examination under 

oath and to an independent medical examination. Respondent Molina does not oppose the petition. 

Proposed additional respondunt Country-Wide opposes the petition on the ground that its 

investigation is still pending. 

1 .’ 

Molina served a demand for arbitration on January 26,2009, based on injuries he 

allegedly sustained BS the driver of a vehicle (“Vehicle I”). According to the police report, on 
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August 2, 2008, respondent was injured in Manhattan when the vehicle he was 

driving-Vehicle I-was struck by a second vehicle (“Vehiclc 2”). On the police report, Vehicle 

1 was identifled as a 2001 Lincoln and was reported as registered to Orlando D. Torres, the Insured. 

Vehicle 2, which left the scene of the accident, was identified as a 2000 Dodge, with B New York 

license plate number EJU2563, and was reportedly registercd to Bonifacio Perez 

Petitioner issued policy number BU A003333 to Orlando D. Torres. The policy 

contains a New York Accident Indemnification Endorsement, by which American agrees to pay 

certain sums for injury sustained by said insured, passengers in the insured@s vehicle, or the insured’s 

spouse or relatives residing at the same location as insured on the loss date, caused by an accident 

arising out of the ownership, maintenance, or use of a Supplementary Uninsured Automobile. 

American argues that Vehicle 2 was insured by Country-Wide at thc time of the 

accident. Annexed to petitioner’s papers in support of this claim is a document that petitioner refers 

to as a “DMV abstract”. The one-page document is a computer printout, purportedly based on a 

search of license plate number EJU2563. Two records “fit” the search: record 1 is for a 2000 Dodge, 

vehicle number 2B4GP24RXYR649364, registered to Bonifacio Perez, and record 2 is for a 1998 

Chevrolet, vehicle number 1 GBFOl 5RXW1109818, registered to Bonifacio Perez. Further down 

the document is information related to an “insurance activity” indicating that, on the date of the 

search, which was August 21 I 2008, vehicle number 2B4GP24RXYR645364, a 2000 Dodge, was 

insured by Country-Wide Ins. Co., effcctivc July 21,2008. 
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Petitioner has the burden of showing “the existence of sufficient evidentiary facts to 

establish a genuine preliminary issue” as to whether or not the vehicle was insured. Empire Mut 

120 A.D.2d 365,366 (1st Dcp’t 1986) (citation omitted). Where the “insurance 

company presents some evidence that the offending vehicle is insured,” arbitration should bc stayed 

and at least an evidentiary hearing ordered. Co. Y. T,aqyg, 68 Misc. 2d 841,846 (Sup. Ct. 

N.Y. Co. 1972). In this caw, petitioner has presented evidence that raises a genuine issue as to 

whether Vehicle 2 was insured on the date of the accident, August 2,2008. 

Co. v. 

Respondent defaulted on the petition. Proposed respondent Countty-Wide’s 

arguments in opposition to the petition arc unavailing. Country-Wide asserts by attorncy’s 

affirmation that it objects to the petition to stay arbitration, due to its pending investigation into the 

alleged accident and coverage of the vehicle. Country-Wide states that it has retained an investigator 

to investigate the facts oftha case as to allegations that the driver of Country-Wido’s insured vehicle 

left the scene of the alleged accident. 

Vehicle 2 on the date of the accident. 

Country-Wide presents no evidence that it did not insure 

Accordingly, it is 

ORDERED that the application to stay arbitration is gran ed to the ex ent that I 

hearing is directed on the preliminary issue of whether Vehicle 2 had insurance coveragc at the time 

of the accident and the arbitration is stayed pending such trial; and it is Avthcr 
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ORDERED that the Trial Support Clerk is directed to assign this matter to an 

appropriate part for the hearing upon receipt of a copy of this order with notice of entry, the filing 

of note of issue and a statament of readiness, and the payment of appropriate fees, if any; and it is 

further 

ORDERED that Bonifacio Perez and Country-Wide Insurance Company shall be 

added as party respondents upon service upon said party respondents of a copy of this order with 

notice of entry, together with a supplemental notice of petition and supplemental petition pursuant 

to C.P.L.R. 5 1003, and copies of all papers previously served in the proceeding; and it is further 

ORDERED that the caption of this proceeding is amended to reflect the inclusion of 

additional party respondents Bonifacio Perez and Country-Wide Insurance Company, and the Clerk 

of this Court and the Trial Support Clerk shall, upon service on them of a copy of this order with 

notice of entry, mark their records to reflect the amendment. 

This constitutes thc decision, order, and judgment of the court. 

Dated: April /fi 2009 

JOAN E. LbBIS, J.S.C. 
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