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Index No. 
103303/09 

NEW YORK STA 
AND URBAN RENEWAL 

Respondents. Mot. Seq. 001 

Petitioner 925 D Rcalty LLC (“Petitioner”) brings the instant Article 78 petition 
seeking an order froni the court annirlling the January 14,2009 decision of respondcnt 
New York State Division of Mousing and Community Rencwal (“DHCR’) wliicli 
denied Petitioiicr’s application for a major capital iinprovenicnts (“MCI”) rcrit 
increase for upgrading an elevator in the building owned by Petitioner. 

Petitioner is tlic owner of a building located at 925 West End Avenue in the 
City, County, and Statc of New York (“the building”). At all times relevant to the 
instant pctition, the building consisted of apartments which are subjccct to the New 
York Rent Stabilization Law and applicable Statc regulations in the Rent Stabilization 
Codc; as well as the New York City Rcnt and Rehabilitation Law and Rcnt and 
Eviction Regulations. Pursuaiit to these statutcs and regulations, thc owner of a rent 
stabilized apartment building may raisc the rent charged to reflcct MCI’s made to the 
subject building under ccr-tain circumstances and subject to certain limitations. Of 
pai-ticulai- rclcvarice to thc instant petitioner, 9 NYCRR $2522.4 providcs 

Adjjustment of legal regulated rent 
(a) Increased space and scrvices, new equipment, new fiirnitui-e or 

funii s 11 i i i  g s ; in aj or capita I i 111 p 1’0 v e r i i  e n t s ; other adj 11 s t ni en t s . 
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(2) An owiicr iiiay file an applicatioti to increase the legal regulated rents of 
the building or building complex on forms prescribed by the Ill-ICR, on 
one or more of the followiiig grounds: 

(i) There has been a major capital improvement, including an 
iiistallation, which m u s t  meet all of the followiiig criteria: 

(a) deemed depreciable under tlie Internal Rcvenue Code, 
other than for ordinary repairs; 

(b) is for the opcration, prcservation and niaintenaiice ofthe 
s t I-LK t iir e; 

(c) is an improvement to tlie building or to tlie building 
coiiiplex which inLires directly or iridii-ectly to the benefit of 
all tcIiaiits, and which includes the same work performed in 
all  siniilar components ofthe building or building complex, 
unless the owner can satisfactorily dcnionstratc to the 
DHCR that certain of such similar components did not 
req u i rc improvement; and 

(d) the item being replaced mccts the requirements set forth 
on the following uscfiil lifc schedule, except with D€ICR 
approval of a waiver, as set forth in claw? (e) of this 
subparagraph .... 

The usefLi1 life schedule contained in this regulation provides for a twenty-five year 
life span “niajor upgrades” for elevators. 

Although $2522.4 only allows a subject property owner to increase rent to 
rellcct major upgrades to an elevator, or replacement of its controllers and selector, 
clause (e) of that same provision provides as follows: 

( 1 )  An owner who wishes to request a waiver of the ~ i ~ ~ i ‘ i i l  life 
rcqiiireiiient set fort11 in clause (d) of this subparagraph niiist apply 
to tlic DHCK for such waiver prior to the coiiimcrice1iient of tlie 
work for whicli he or she will be seeking a iiiajor capital 
i ni p rove i n  c n t re 11 t a I in c re as c . Not w i t 11 stand i 11 g t 11 i s req LI i r c in cn t , 
whcre tlie waiver roquestcd is for an item being replaced bccaiise 
of an emergency, which causes the building or any part thereof to 
be dangerous to Iiuiiian life and safety or detrimental to liealih, a n  
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, 

owner niay apply to the DHCR for such waiver at tlie time he or 
she submits the major capital improvement rent increase 
ap p 1 i cat i o 11. 

In short, the owner o f a  building subject to the Rcnt Stabilization Code is entitled to 
seek additional rent for an MC‘I for clevator upgrading. Ail owner who S L I C C C ~ S ~ L ~ I I ~  
applies for an MCI relit iiicreasc cannot increase rent bascd Lipon a subsequent 
elevator upgrading for a pcriod of twenty-five years, unless the O W I I C ~  obtains a 
waiver l?om DHCR. In order to obtain 11 waiver, an owner must apply for the waiver 
prior to undertaking the work; or, in the case of an emergency, simultaneously with 
the owncr’s submission for an MCI rcnt increase applimtion. 

On Jaiiuary 3 1, 2007, Petitioner filed an application with DHCK to iiicreasc its 
rcnt based upon a clairncd installation of an MC‘I in the form of elevator upgrading 
and rclatcd fees. Petitioner claiiiis that the cost of the improvements wcrc i n  excess of 
$200,000. On October 25, 2007, DHCR’s Relit Administrator (“RA”) dcnicd 
Pctitioner’s application on the grounds that thc useful life of prior elevator upgrading 
had yet to cxpire, citing the fact that the building’s prior owner of the building had its 
application for an MCI rent iiicreasc approved by DHCR in 1993 I‘or elevator 
upgraciiiig the previous year (“the prior upgrading”). Apparently, Pctitioner was 
unaware of‘thc prior upgrading until it received the RA’s dccision. 

Petitioner filcd a Petitioner for Administrative Review (“PAR”) of the RA’s 
10/25/07 decision. Petitioner argued in its PAR that, had DHCR iriquired why it was 
riot seeking a waiver of‘ tlie twenty-five ycar useful life pcriod, Petitioner wo~ild havc 
been able to demonstrate its entitlement thereto. Petitioner also argued that, sincc the 
work performed on the elevator was so substantially different fi-om thc prioi- 
Lipgrading, the 1993 increase had no bearing oii Petitioner’s application. 

On JaiiLiary 14,2009, DHCR denied Petitioner’s PAR in ail Order and Opinion 
by Deputy Commissioner Leslie Torres . DHCK affirincd the M ’ s  decision on the 
grounds tliat Petitioner’s iipgradiiig of the clevator was made within the twenty-five 
ycar useful life pcriod of the prior upgrading, and tlius a waiver of thc Lisefiil life 
period was required. I n  her decision, Deputy Conmissioner Torrcs noted that 
Petitioticr failed to reqiicst a waiver eithcr prior to having the improvements iiiadc, or 
s i iii u I tan eo Lis 1 y wit li Petit i 011 t‘r ’ s ap p 1 i cat i on (Toms  a 1 so foim d that P c t i t i o n e r “d i d 11 o t 
sLibmit a waiver request with the MCT application bascd ~ipoii an einergcncy”). In 
den y i r i  g Pet i ti o ii er ’ s PAR, De p LI t y C om 111 i s s io i i  e I’ To nc  s fo un d P et i ti on cr ’ s a 1-g LI i i i  e 11 t s 
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that ( 1 )  DHC‘R should have inquired as to whcthcr Petitioner wanted to seek a waiver; 
and (2) that no waiver was necessary based Lipon the substantial differences in thc 
prior upgrading and cuirent upgrading, both unavailing. 

Petitioner subseqwntly coiiinieiiced this Article 78 proceeding by filing a 
verified petition. Annexed to the petition as exhibits are DHCR’s 1/14/09 Order and 
Opinion; thc RA’s 10/25/07 decision; Petitioncr’s PAR; a 1990 filing with the 
Dcpartnicnt of Buildings coiiceniing the nccd for an elevator upgrade; DHCR’s I 993 
decision granting thc prior building owner’s application for an MCI rcnt incrcasc 
based upon elevator upgradcs; a copy of the contract pertaining to the cLirrcnt elevator 
upgrading; a 1 1 /26/07 Icttcr rrom New York Elevator stating that the currcnt elevator 
upgrading was necessary; and a request for additional inforimtion dated 1111 1/06 
from DHCK to Petitioner. 

DHCR has si1 bmitted a verified answer, af‘iirmation in opposition, and 
memorandum of‘ law. Anncxcd to the affirmation as cxhibits arc a copy of tlic Hon. 
Marilyn Shafcr’s decision in Eastern Pork Pt-odiicts v. DHCR, Index No. 10 195/0X 
[Sup. Ct. N.Y. Cty. 20081; orders denying an MCT rent increase and a PAR in anothcr 
matter; arid the 1/14/09 Order and Opinion. In addition, DEICR submits the 
Administrative Return pertaining to Petitioncr’s MCI application. 

I t  is wcll scttlcd that the “~1~1dic ia l  review of an administrative determination 
is confined to the ‘facts and rccord adduced before the agency’.” ( M a t t ~ r  qf’ 
Yurhorough v. Francv, 95 N.Y .2d 342, 347 [2000], quoting Mutter of Furielli v. New 
York Citv Concilintioti & Appeals Boat-d, 90 A.D.2d 756 [ I  sl Dept. 19821). The 
revicwing court may riot substitute its judgment for that oftlie agency’s dctcrniination 
but must decide if the agency’s decision is supported on any rcasonable basis. (M~itter 
of’ Clatzcy -Ctilletz Storuge Co. v. Board oj’ Electioiw qf‘ the City qf‘ Ncw York, 98 
A.D.2d 635,636 [ 1st Dcpt. 19831). Once the court flnds a rational basis exists for the 
agency’s determination, its review is ended. (Mlitter of Stillivarr CoLint-y Harncss 
Racitig Associatioiz, Inc:. v. Glasscr, 30 N.Y.  2d 269, 277-278 [ 19721). The court may 
only declare an agency’s deteriiiiiiation “arbitrary and capricious” if i t  finds that thcrc 
is 110 rational basis for thc detcnnination. (Matter qf’Pcll v. Board qfEEdiicatiori, 34 
N.Y.2d 222, 23 I [ 19741). 

Here, a rational basis clearly cxists for DI-ICR’s denial of Petitioner’s 
application. An applicatioii for an MC‘I rent iticrcasc [or elevator upgrading in the 
subject building was granted in 1993, when the building was Liiider different 
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ownership. Accordingly, thc owiicr of the building is not entitled to an MCT rent 
increase for elevator upgrading until 20 18 (twcnly-five ycars aftcr the prior upgrade), 
Liriless ~ h c  owncr applies for and obtains a waiver of the useful life period. To do this, 
Petitioner was required to apply for a waiver Ix f iwe undertaking the current elevator 
upgrading. That Petitioner was apparently unaware of the prior upgrading does not 
excuse Petitioner from its obligations under the Rcnt Stabili;.ation Code. Petitioner 
was free to obtain a11 records of improvemenis madc by the prior owncr. Indeed, 
Petitioner did just that, albeit after the KA7s denial of its application. 

EqLially unavailing is Petitioner’s argument that a waiver was not rcqirircd 
bccausc thc riaturc of’ thc current elevator lipgrading was miic11 greater in scope than 
tlic prior upgrading. Wliilc this might havc bccti a conipcllir~g argument for granting 
Pctitioncr a waivcr had it timely applicd for one7 the Rent Stabilization C‘odc providcs 
that, Lirilcss a waivcr 1s obtaincd, the LiscfLil lift: span of II “major upgrade” to an 
elevator is twenty-five years. Accordingly, the 1993 MCI relit incrcasc prccludcs an 
additional MCI rcnt incrcasc for the cumcnt upgrading. 

Wherefore, it is hereby 

ADJUDGED that thc pctition is dcnicd and the proceeding is disinissed, with 
costs ail d d is b urs e 111 e 11 t s to rc s p o n d c 11 t . 

This constitutes the decisioii and order of the court. All other relief requested 
is dcnicd. 

Datcd: August 4, 2009 
EILEEN A.  RAKOWER, J.S.C. 
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