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Petitioner, Progressive Northgg:?t?l)ﬁ Insurance Company s/h/a Progressive Insurance

JOAN B. LOBIS, J.S.C.:

Company (“Progressive”™), brings this petition, pursuant to C.P.L.R. § 7511, to vacate the award of
the William F. Laffan, Jr., Esq., the Master Arbitrator, dated April 14, 2009 (the “Award”), which
denied Progressive's appeal and left standing the decision of the lower arbitrator, which was in favor
of Seaport Orthopedic Association (“Seaport™). Progressive asserts that the decisions of the lower
arbitrator and the Master Arbitrator “were arbitrary, irrational, contrary to applicable law and so

imperfectly executed, as to warrant vacatur and reversal.”

This case arises out of a motor vehicle accident that occurred on June 19, 2002.
Elizabeth Randazzo suffered injuries and received physical therapy and other treatments. She was
charged $3,158.99 for treatments rendered from May 15,2003 to July 22, 2004. The insurance claim
forms set forth that the service facility is “Seaport Orthopaedic Assoc.” while the billing provider

information is set forth as “Downtown Physical Medicin” [sic], which is an entity known as
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Downtown Physical Medicine & Rehabilitation, P.C. (“Downtown™).! When Seaport submitted
claims to Progressive, Progressive issued forty (40) denials of claims. The denials were based on
examinations by a neuropsychiatrist, an orthopedist, a chiropractor, and a physical medicine and
rehabilitation specialist. None of these examiners concluded that Ms. Randazzo’s injuries had fully
resolved. The lower arbitrator found that Progressive had not sustained its burden of proof to

substantiate the denials.

Asanadditional ground for denying coverage, Progressive asserted at the hearing that
Seaport did not have standing to assert these claims. This assertion was based on Progressive’s
argument that the entity that actually rendered services to Ms. Randazzo was Downtown, and not
Seaport, which Progressive claimed was a separate and distinct corporate entity. Seaport argued that
Downtown was a division of Seaport, and that Seaport had standing to bring the claim. The lower
arbitrator did not reach the merits of the issue of standing. Rather, he noted that all forty (40) denials
were based on the medical examination reports, and not on the defense of lack of standing. The

lower arbitrator said he was bound by the decision in Fair Price Med. Supply Corp. v. Travelers

Indem. Co,, 10 N.Y.3d 556 (2008), which holds that unless a defense of a policy violation is raised
in a timely denial, the insurance company is precluded from raising that defense thereafler (except
for a defense of lack of coverage in the first instance). Since Progressive failed to raise the defense
of lack of standing in any of its denials, the lower arbitrator determined that Progressive was

precluded from presenting such evidence at the hearing.

' One health insurance claim form, dated September 17, 2003, lists Seaport as the physician
or supplier.
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Accordingly, the lower arbitrator ruled in favor of Seaport on the full amount of the
claim. The decision of the lower arbitrator was rendered on November 10, 2008. Progressive
scr\-/cd a notice of appeal, dated December 1, 2008 (the “Notice™). The face of the Notice reflects
that it was served by certified mail on the American Arbitration Association (“AAA"). But, where
the Notice contains the service address for Seaport’s counsel, there is no indication as to the manner
of mailing. Title 11 N.Y.C.R.R. § 65-4.10(d) sets forth the procedure for serving and filing a notice
of appeal from a decision of a lower arbitrator:

(1) If grounds exist, . . . , any party to an arbitration may request that
the arbitration award be vacated or modified by a master arbitrator.

(2) The request for review by a master arbitrator shall be in writing

and shall be mailed or delivered to the designated organization’s

Master Arbitration administrative office within 21 calendar days of

the mailing of the award. The request shall include a copy of the

award in issue and shall state the nature of the dispute and the

grounds for review. . ...

(3) The applicant for master arbitration review shall send, by certified

mail, a copy of its filing papers to the opposing party at the same time

that it submits the request for review to the designated organization,
(Emphasis added.) The Master Arbitrator determined that Progressive failed to comply with the
regulation—by not mailing the papers to Seaport’s counsel by certified mail—and that such failure
“invalidates the service of the Notice.” The Master Arbitrator set forth that he was “constrained to

deny this appeal by virtue of the claimant’s failure to comply with the mandate set forth in 11

NYCRR 65-4.10(d)(3).”

Apparently, Progressive did in fact mail the Notice and other papers to opposing

counsel by certified mail, but did not so indicate on the face of the Notice. After receipt of the
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Award, on April 17, 2009, counsel for Progressive sent an e-mail correspondence with attachments
to the AAA to prove that the Notice and brief were sent to both the Master Arbitrator and counsel
for Seaport by certified mail. Progressive’s counsel requested that the matter be “taken back” by the

Master Arbitrator,

By letter dated April 24, 2009, Master Arbitrator Laffan wrote to the AAA concerning
Progressive's request for a reversal of his determination. Inhis letter, the Master Arbitrator confirms
that the Notice did not set forth on the face of it that it was sent to opposing counsel by certified
mail, It was on this basis that the Master Arbitrator rejected the appeal; he maintains that a notice
of appeal must contain all the requirements, as set forth in the regulations. Because Progressive’s
Notice did not observe this requirement, he asserts that it was fatally defective, and that he was
correct to reject the appeal on these grounds. The Master Arbitrator concludes by stating that to
allow Progressive to re-argue the appeal now would essentially violate the rule that an appeal must

be served within twenty-one (21) days.

“Courts are reluctant to disturb the decisions of arbitrators lest the value of this
method of resolving controversies be undermined.” Goldfingerv, Lisker, 68 N.Y.2d 225, 230 (1986)
(citations omitted). The Notice failed to set forth compliance with 11 N.Y.C.R.R. § 65-4.10(d)(3)
in that it failed to set forth the manner of service. There is no basis to vacate the award under
C.P.L.R. § 7511. From the face of the Notice, the Master Arbitrator was within his power to hold

that service was improper, and refuse to reach the merits of the decision of the lower arbitrator,




Accordingly, for the reasons set forth above. the Award is confinmed in all respects.

The petition is dismissed. This constituies the decision and judgment ol the court.

Dated:  August 2{20()‘)

T JOAN B/LOBIS, J.8.C.
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