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INDEX NO. 2446-2009 

SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART 17 - SUFFOLK COUNTY 

P R E S E h '  T :  

don. .  I'ETER H MAYER 
lustice of the Supreme Court 

X ^________.______ ._I-____ _________________I__-------------- 

WL1,LS f A R C 0  RANK., N.A., as Trustee for 
OP I IOY ONI: MORTGAGE LOAN TRUST 
.'005-4 ASSk I -HACKED CERTIFICATION, 
SFRIES 2005 --I. 

Plaintiff(s), : 

- against - 

MOTION DATE 3-26-09 
ADJ. DATE 3-3 1-09 
Mot. Seq. ## 001- RTFC 

Fein, Such & Crane LLP 
Attorneys for Plaintiff 
747 Chestnut Ridge Road 
Chestnut Ridge, New York 10977-621 6 

Zinker & Herzberg, LLP 
Attorneys for Defendant Emmet 
278 East Main Street 
Smithtown, New York 1 1787 

I.I,AINE (3. EIvIMEI, NATIONAL CITY BANK, : 
"JOHN DOE k 1-5" and "JANE DOE: #1-5" said : 
names being fictitious, it being the intention of : 
Plaintiff to designate any and all occupants, tenants, : 
persons or corporations, if any, having or claiming : 
,in interest in 01 lien upon the premises being 
*oreclosed ht.rc:in. 

[ limn the reading and filing of the following papers in this matter: ( I )  Notice of Motion by the plaintiff, dated 
1 ebl-iiar.~ I ' j .  2OOQ. and slipporting papers; and now 

1 J P O N  1)l il: I>EL,IBERATION AND CONSIDERATION BY THE COURT of the foregoing papers, 
rlic matron i >  decided as follows: it is 

ORDERED that plaintiffs application (seq. #00l) for an order of reference in this foreclosure action 
I\ considered under ('PLR 3408, as well as the related statutes and case law, and is hereby denied without 
prejudice and uith lcave to resubmit upon proper papers, for the following reasons: ( I )  failure to submit 
a identiarq pi oof, including an affidavit from one with personal knowledge, as to whether or not, pursuant to 
('PLR 3408. this acti 3n is a residential foreclosure involving a "high-cost home loan" consummated between 
January I. 2003 and September 1, 2008 or a "subprime" or "nontraditional home loan" (as those terms are 
defined L1ndc.r IIPizPlj $1304), and whether the mortgagor defendant is known to be a resident of the property 
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i 11 loreclnsurc. as me11 as evidentiary proof, including an attorney’s affirmation, of compliance with 
rtquirements o t C’PL K 3408, if applicable, regarding mandatory settlement conferences in residential 
foreciosurc actions; (2 failure to submit evidentiary proof, including an attorney’s affirmation, of compliance 
bt i th  the fcmii. L!‘pe si;le, type face, paper color and content requirements for foreclosure notices, pursuant to 
RP4PL !j 1 303. kvhich applies to actions commenced on or after February 1,2007 (as amended August 5,2008), 
.tb well as <in afkiavit of proper service of such notice; (3) failure to submit evidentiary proof, including an 
.itm-iiey’s affirrxition. of compliance with the form, content, type size, and type face requirements of RPAPL, 
$ I 320 regardinp special summonses in residential foreclosure actions, and evidentiary proof of proper service 
I )f’said special s mmons;  (4) failure to submit evidentiary proof, including an affidavit from one with personal 
hnouledgc, as  to whether, pursuant to RPAPL $1302, the action involves a “high-cost home loan” or a 
‘“subprime home loan” (as such terms are defined in Banking Law $6-1 and 46-m, respectively) and, if so, 
c‘\ identiarv proo E including an attorney’s affirmation, of compliance with the pleading requirements of RPAPL, 
6 1 302 regardin 1 high- cost and subprime home loans; (5) failure to submit evidentiary proof, including an 
iiffidavit from cne wit17 personal knowledge, as to whether, pursuant to RPAPL $ 1304, this action involves a 
’-1iigh-cost h o m  loan” (as defined in Banking Law §6-1), or a “subprime home loan” or a “non-traditional home 
loan” (as defined in RP4PL $1304) and, if so, evidentiary proof, including an attorney’s affirmation, of 
compliance wifh the requirements of WAPL 9 1304 regarding the pre-commencement notice required in 
flmxlosure actions: arid it is further 

ORDERED tkat. inasmuch as the plaintiff has failed to properly show that the loan in foreclosure is not 
“high-cost home loan” consummated between January 1,2003 or a “subprime home loan” or “non-traditional 

home loan” as those tcrms are defined in RPAPL $1304, pursuant to CPLR 3408(a), a mandatory settlement 
conference is hereby scheduled for December 16,2009 at 9:30 am before the undersigned, located at Room 
1 - 3 9 ,  Part 1 :’. One C‘ourt Street, Riverhead, NY 1 190 1 (63 1-852- 1760), for the purpose of holding settlement 

discussions peraining to the relative rights and obligations of the parties under the mortgage loan documents, 
including but not liniited to determining whether the parties can reach a mutually agreeable resolution to help 
the defendant avoid losing his or her home, and evaluating the potential for a resolution in which payment 
schedules or mounts  may be modified or other workout options may be agreed to, and for whatever other 
purposes the ( ’ourt deems appropriate; and it is further 

ORDERED that, pursuant to CPLR 3408(c), at the scheduled conference, the plaintiff shall appear in 
person or ’by c o  Insel. and if appearing by counsel, such counsel shall be fully authorized to dispose of the case. 
I I‘ tlit: defendani appears pro se, the Court shall advise the defendant of the nature of the action and his or her 
rights and responsibilities as a defendant: and it is further 

ORDERED that the plaintiff shall promptly serve a copy of this Order upon the homeowners 
tiefendant(s). ai all knijwn addresses, via certified mail (return receipt requested) by first class mail, and 
upon all othei cefendanls via first class mail, and shall provide the affidavit(s) of such service to the Court at 
the time of’anq bcheduled conference, and annex a copy of this Order and the affidavit(s) of service as exhibits 
1 0  any motion iesubmitted pursuant to this Order; and it is further 

ORDERED that with regard to any scheduled court conferences or future applications by the plaintiff, 
11  the C’ourt determines that such conferences have been attended, or such applications have been submitted, 
ttithout proper regard for the applicable statutory and case law, or without regard for the required proofs 
delineated herein, the Court may, in its discretion, dismiss this case or deny such applications with prejudice 
,md/or impost. :anctioiis pursuant to 22 NYCRR 4 130- 1, and may deny those costs and attorneys fees attendant 

ith tht. lilinp of such future applications. 
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in thii, oreclosure action, the plaintiff filed a summons and complaint on January 20, 2009, which 
c sseiitiallc al1c:;es that the defendant-homeowner(s), Elaine 0. Emmet, defaulted in payments with regard to 
‘1 mortgage, da  ed August 15. 2005, in the principal amount of $1,000,000.00, for the premises located at 8 
Flardscrabble (‘lose. Fast Hampton, New York 11937. The original lender, Option One Mortgage Corp., had 
the mortgage assigned to the plaintiff by assignment dated July 20, 2008. The plaintiff now seeks a default 
lrder ofreferencc and requests amendment of the caption, removing the “Doe” defendants. For the reasons set 

lorth herein. th: plaintiff’s application is denied. 

In .iulv :!006. tlie legislature enacted the Home Equity Theft Prevention Act (“the Act”), which amended 
certain sectioii~ of h e w  York’s Banking Law, Real Property Law and the Real Property Actions and 
I’roceedings 1 . 3 ~ .  From i he language of the amendments, the apparent intent of the legislature in promulgating 
t tie Act was to zfford greater protections to homeowners in the unfortunate throes of foreclosure. For example, 
i n  amending ths  Real Property Law, in Section 3(B) of the Act, the legislature declared that “it is the express 
policy of the s a t e  to preserve and guard the precious asset of home equity, and the social as well as the 
txonomic valuc: of homeownership.” Similarly, in relevant part, Section 3(D) of the Act states that the “the 
intent arid purpises of this section are to . . . ensure, foster and encourage fair dealing in the sale and purchase 
c \ <  homes in foreclosure or default . . . and to preserve and protect home equity for the homeowners of this 
4tate 

.4s part o f  the legislation intended to protect homeowners in foreclosure, CPLR 3408 was enacted 
Iiursuant to 20C8 NY I,aw, Chapter 4’72, Section 3, which became effective August 5,2008. The statute does 
[lot state an efikctive aate, nor does it specify its applicability to actions commenced on or after a date certain; 
tiowwer. since Section 3-a of Ch. 472 deals only with settlement conferences for those actions commenced 
prior to September 1,2008, and since September 1,2008 is the effective date for other relevant statutes enacted 
c r  amended bq 2008 I’iY Law, Ch. 472, this Court finds that CPLR 3408 applies to actions commenced on or 
‘ifier September 1 .  2008. Paragraph (i1) of CPLR 3408 provides: 

In an) residential foreclosure action involving a high-cost home loan 
:onsummated between [January 1,2003 and September 1,20081, or a subprime 
)r nontraditional home loan, as those terms are defined under [RPAPL 5 13041, 
in which the defendant is a resident of the property subject to foreclosure, the 
:ourt vhnll hold a mandatory conference . . . for the purpose of holding 
ettlement discussions pertaining to the relative rights and obligations of the 
Ixirties under the mortgage loan documents, including, but not limited to 
determining whether the parties can reach a mutually agreeable resolution to 
ielp the defendant avoid losing his or her home, and evaluating the potential for 
1 rcsoliition in which payment schedules or amounts may be modified or other 
workout options may be agreed to, and for whatever other purposes the court 
leeins appropriate (emphasis supplied). 

‘1 he me ming r i f  the term “consummated,” as used in CPLR 3408 and many other foreclosure-related 
\tatutes. is not specifically defined in any of those statutes. Therefore, the Court is left to interpret the term’s 
I 11 tended ineaning. Generally, with regard to a business transaction, for example, the transaction is 
’~consunimatecl ‘ m h e n  it is actually completed. Accordingly, with regard to a loan agreement, the date of 
i,onsummation niay bc construed to mean the date on which a loan transaction is final, or when the loan is 
.ictually fundcd I n  analyzing the legislation applicable to foreclosure actions, however, this Court holds that, 
L ~ \  uscd i n  the slatutes relevant to foreclosures, a loan is “consummated” at the time the borrower executes the 
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note and mortg ~ g e .  Since the subject mortgage was executed on or after September 1,2008, pursuant to CPLK 
i4OF. the Coitr~ must ascertain whether or not this action involves a “high-cost home loan,” a “subprime home 
loan” o r  a “nor-traditional home loan,” as those terms are defined by statute. 

RI’AI’I 9 1304( 5 ) (  e) defines “non-traditional home loan” as “apayment option adjustable rate mortgage 
\)r  an interest only loan consummated between [January 1, 20031 and [September 1, 20081.” The definitions 
o f  “subprime ioine loan” and “high-cost home loan” are much more complex. For example, RPAPL 
3 1304(S)(c). defines -‘subprime home loan” as “a home loan consummated between [January 1, 20031 and 
]September i . 2008] in which the terms of the loan exceed the threshold as defined in [RPAPL §1304(d)].” 
Pursuant lo RP izP1,s 1 304(d), whether or not a loan satisfies one ofthe “thresholds” depends upon whether the 
loan is a first lien morrgage loan or a subordinate mortgage lien, and upon various other factors, such as annual 
percentage ratt . time of loan consummation, periods of maturity, percentage points over yield on treasury 
,ecurities. and 1 he applicable initial or introductory period. The definition specifically “excludes a transaction 
l o  liriance thc t iitjal construction of a dwelling, a temporary or ‘bridge’ loan with a term of twelve months or 
less. such as a loan tcI purchase a new dwelling where the borrower plans to sell a current dwelling within 
twelve months or  a home equity line of credit.” 

Siinilnrl> complex, Banking Law 6-l(d) defines “high-cost home loan” as “a home loan in which the 
terms of the loan exceed one or more of the thresholds as defined in [Banking Law 6-l(g)].” Pursuant to 
fkikiiig I,aM {;6-1(g). whether or not a loan satisfies one of the “thresholds” likewise depends upon several 
thetors, such a:, interest rates. loan types, loan amounts, loan periods, periods of maturity, annual percentage 
rates. percentai.es of total points and fees, yields on treasury securities, and bona fide loan discount points. Any 
kwmbinatron o r  permutation of the “threshold” variables set forth in RPAPL §1304(d) or Banking Law 6-1(g) 
may causc a mxtgage to meet the definition of a “subprime home loan” or a “high-cost home loan.” 

Based n the variables and the complexities of the parameters involved in defining these terms, as well 
.is the less-than-complete nature of the plaintiffs submissions, the Court will not (nor should it be expected to) 
Ilippantly drau its own conclusions as to whether or not the loan at issue meets the definition of a “high-cost 
home loan,’’ ii ‘subpri me home loan.,” or a “non-traditional home loan.” This is particularly true, given the 
legislative intent of and express protections afforded to homeowners under the statutes related to foreclosure 
. tc t 1 om. 

I’he motion papers submitted in this matter establish that this is, indeed, a foreclosure action involving 
‘I residential mtmgage loan, and that the action was initiated on or after September 1, 2008. Therefore, the 
(’ourt mu4t det2rmine whether or not the mandates of CPLK 3408 apply. The plaintiff has failed to submit 
proper evident) a r j  proof. including ai1 affidavit from one with personal knowledge, as to whether or not the loan 
i n  foreclosure I a -‘high cost home loan,” a “subprime home loan,” or a “non-traditional home loan,” as those 
tcrnis are defin2d in the applicable statutes. 

[t I S  not cnough for a plaintiff or plaintiffs attorney to make conclusory statements of the inapplicability 
O I  CPLR 3408 rela es  to the subject loan. This Court has been flooded with motions by plaintiff banks in 
\$hich the plaintiff submits a letter from counsel and/or an affidavit from the plaintiff claiming that the amount 
or  the inortgagr excludes i t  from the foreclosure conference requirements pursuant to RPAPL 0 1304(5)(b)(i). 

I hat section essentially makes the conference requirement applicable only to those home loans in which the 
principal anmmt of’rhe loan at origination did not exceed the confovming loan size that was in existence at 

the time of origination for a comparable dwelling as established by the federal national mortgage association” 
( cmphasic, supplied\ 
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Plainti t 1s often contend that the subject loan exceeds the “conforming loan size,” thereby precluding 
the niatter f iom the conference requirement. In support of this proposition, however, plaintiffs typically ask 
rhe C‘ourt t o  rei! on a non-evidentiary exhibit entitled “Historical Conventional Loan Limits.” Even if such a 
document w w e  in evidentiary form, there is no evidentiary proof that such “Conventional Loan Limits” equate 
t o  the “conforiiiing loan size” referred to in the statute. Therefore, the Court will not rely on such a document 
io determine w iether or not the subject loan should be excluded from the mandatory conference requirements 
ofrl’[,I< 3408 

I‘he C ’ o  tirt. likcwxse, will not rely on conclusory statements by the plaintiff or plaintiffs process server 
that the homeowner defendant does not reside at the subject premises and, therefore, is not entitled to a 
iettlement conference Pursuant to RPAPL 5 1304(5)(b)(iv), the definition of a “home loan,’’ which may qualifjr 
tor a mandatory settlement conference, includes one in which the premises “is or will be occupied by the 
borrower as 1 h =  borrower’s principal dwelling” (emphasis supplied). Therefore, a mere statement from a 
process server or  plaintiffs counsel that states, for example, that the defendant resides or was served with 
process at an address other than the mortgaged premises, is not dispositive on the residency issue for purposes 
l jf excluding the matter from the mandatory conference requirements of CPLR 3408. 

Based ( In the firegoing, and in keeping with the obvious homeowner-protective legislative intent of the 
I elevant foreclosure si atutes, the Court errs on the side of those protections and hereby directs that a settlement 
,*onference pursuant to CPLR 3408 shall be held in accordance with this Order. 

For forlrclosure actions commenced on or after February 1, 2007, RPAPL $1303(1) requires that the 
.‘foreclosing party in a mortgage foreclosure action, which involves residential real property consisting of 
ownlcr-occupied one- to-four-family dwellings shall provide notice to the mortgagor in accordance with the 
provisions of this secl ion with regard to information and assistance about the foreclosure process.” Pursuant 
io KPAPI, $1103(2), the “notice required by this section shall be delivered with the summons and complaint 
io commence a foreclosure action . . . [and] shall be in bold, fourteen-point type and shall be printed on colored 
paper that is oiher than the color of the summons and complaint, and the title of the notice shall be in bold, 
rwenty-point type [and] shall be on its own page.” The specific statutorily required language of the notice is 
.;et forth in RPAPI, 5 I303(3), which was amended on August 5,2008 to require additional language for actions 
commenced o r 1  or afkr September 1 ., 2008. 

h e  pk  Intiff:, summons and complaint and notice of pendency were filed with the County Clerk on or 
A‘ter Februar] 1 .  2007, thereby requiring compliance with the notice provisions set forth in RPAPL $1303. 
Plaintiff has tailed to submit proper evidentiary proof, including an attorney’s affirmation, upon which the 
~ ’ o u r i  may conclude that the requirements of RPAPL §1303(2) have been satisfied, specifically regarding the 
:ontent, type S I R  and paper color ofthe notice. Merely annexing a copy of a purportedly compliant notice does 

y i o t  ?rovicic <i ;ufficient basis upon which the Court may conclude as a matter of law that the plaintiff has 
:omplied with the substantive and procedural requirements of the statute. Since the plaintiff has failed to 
:stablish conipiiance with the notice requirements of RPAPL 5 1303, its application for an order of reference 
must be clenred 

I o pro\ ide aclditional protection to homeowners in foreclosure, the legislature also enacted RPAPL 
.? 1 320 io requirc a mortgagee to provide additional notice to the mortgagor-homeowner that a foreclosure action 
has been ~oinineiiced. In this regard, effective August 1, 2007 for foreclosure actions involving residential 
property contz ining not more than three units, RPAPL 8 1320 imposes a special summons requirement, in 
nddition to the usual summons requirements. The additional notice requirement, which must be in boldface 
t! pc. provide.\ 311 explicit warning to defendant-mortgagors, that they are in danger of losing their home and 
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Iia\,ing ;I default ludgrnent entered against them if they fail to respond to the summons by serving an answer 
upon the inortijagee-plaintiff‘s attorney and by filing an answer with the court. The notice also informs 
tic fendant-hom sowners that sending a payment to the mortgage company will not stop the foreclosure action, 
m d  advises t h m i  to  :,peak to an attorney or go to the court for further information on how to answer the 
\ummons I he exact form and language of the required notice are specified in the statute. Plaintiffs failure 

submit an attomej‘s affirmation of compliance with the special summons requirements of RF’APL $1320, 
and proof of pr ,per service of the special summons, requires denial of the plaintiffs application for an order 
t ~f reference 

_ _  

U’ith respect to foreclosure actions commenced on or after September 1,2008 involving a “high-cost 
home loan” o r  “subprime home loan,” as those terms are defined in Banking Law $6-1 and $6-m, respectively, 
IWAPl, $ I302( 1 1 requires that the plaintiffs complaint “must contain an affirmative allegation that at the time 
the proceeding is commenced, the plaintiff (a) is the owner and holder of the subject mortgage and note, or has 
heen delegated the auiliority to institute a mortgage foreclosure action by the owner and holder of the subject 
inortgage and note; and (b) has complied with all of the provisions of [Banking Law §595-a] and any rules and 
regulations promulgated thereunder, [Banking Law $6-1 or 6-m], and [RPAPL $1 3041.” 

Since this action was commenced on or after September 1, 2008, the plaintiff must submit proper 
i.videntiary prc-of, including an affidavit from one with personal knowledge, as to whether or not the subject 
loan being foreclosed qualifies as a “high-cost home loan” or a “subprime home loan,” and an attorney’s 
.iffirmation establishing that the pleading requirements of RPAPL $ 1302 have been complied with. In the 
‘ilternativc, the plaintiff rnust submit an affidavit as to the specific reasons why such pleading requirements are 
not applicable -0  this action. Since plaintiffs moving papers fail to include such proper proof, the application 
iiiusi be deniec 

Also ztl’cctive September 1, 2008 is RPAPL $1304, which requires that, with regard to a “high-cost 
home loan.” a “‘subprime home loan” or a “non-traditional home loan,” at least 90 days before a lender or 
iiiortgage loan servicer commences legal action against the borrower, including a mortgage foreclosure action, 
*he lender or m xtgagt: loan servicer must give the borrower a specific, statutorily prescribed notice. In essence, 
:he notice warns the borrower that he or she may lose his or her home because of the loan default, and provides 
information re p-ding assistance for homeowners who are facing financial difficulty. The specific language 
ind type-si7c requirements of the notice are set forth in RPAPL tj 1304( 1). 

I’ursuain~ to RPAPL Q 1304(2), the requisite 90-day notice must be “sent by the lender or mortgage loan 
icrvicer to  the borrower, by registered or certified mail and also by first-class mail to the last known address 
,,f‘the borrotvcr. and if different, to the residence which is the subject of the mortgage. Notice is considered 
ytm as of the date it 1 s mailed.” The notice must also contain a list of at least five housing counseling agencies 
qproved  by tl-e L J  S. Department of Housing and Urban Development, or those designated by the Division of 
llousing and C ommunity Renewal, that serve the region where the borrower resides, as well as the counseling 
agencies l a 4 t  known addresses and telephone numbers. Pursuant to RPAPL 1304(3), the 90-day period 
specified in  R ’.+\PIa 4 1304( 1 )  does not apply “if the borrower has filed an application for the adjustment of 
debts of’the borrower or an order for relief from the payment of debts, or if the borrower no longer occupies 
the recidenccl ;IS the borrower’s principal dwelling.” Furthermore, according to RPAPL $ 1304(4), the 90-day 
notice and the 90-day period required by RPAPL §1304(1) “need only be provided once in a twelve month 
period t o  the same borrower in connection with the same loan.” 

Sinc t~  1111s action was commenced on or after September 1,2008, if the subject loan being foreclosed 

[* 6]



Wells Firrgo Bank 1’ Emmet 
Index >\io. 2446-09 
Prrgr .., 

tipon qualifie\ <is a “high-cost home a “subprime home loan,” or “non-traditional home loan,” the pre- 
commencemcn notice requirements of RPAPL s 1304 will apply. Accordingly, the Court must ascertain 
\vhether 01 not ihe loan in foreclosure is such a loan and, if so, whether or not the plaintiff has satisfied such 
htstuiory requirements Without an affidavit from one with personal knowledge as to whether or not this action 
1 7 1 ~  olves one 0 1  those types of loans, as well as an attorney’s affirmation of compliance with the requirements 
c x t ‘  RI’4PI 4 1704. the Court may not grant an order of reference. 

lliis constitutes the Decision and Order of the Court. 

i kited October 2 1. 2009 
W ., 

PETER H. MAYER, J . S . d  
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