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INDEX NO. 4645-2009 

SUPIEME COURT - STATE OF NEW YORK 
I A.S. PART 17 - SUFFOLK COUNTY 

P R E S E Y ’ T :  

Aon. I’E‘I’ER H MAYER 
lustice of’the Supreme Court 

Plaintiff(s), : 

- (Against - 

E)ON,\ HAM11 I’ON: MORTGAGE 
i-3  ECTKONI(‘ REGISTRATION SYSTEMS, 
INC., as nomiree for Somerset Investors Corp., 

.IOH?J DOE # 1 - 5 ”  and “JANE DOE: #1-5” said 
J h / z  S(I_MEKSE’l’ MORTGAGE BANKERS; 

: 
Flames being fi:titious. il being the intention of : 
Plaintiff to designate any and all occupants, tenants, : 
persons or corporations, if any, having or claiming : 
,in interesl in  or lien upon the premises being 
Ibreclosecl herchin. 

MOTION DATE 4- 13-09 
ADJ. DATE 4- 14-09 
Mot. Seq. # 001- RTFC 

Fein, Such & Crane LLP 
Attorneys for Plaintiff 
747 Chestnut Ridge Road 
Chestnut Ridge, New York 10977-621 6 

Dona Hamilton 
Defendant Pro Se 
1 68 14 Macanthra Drive 
Charlotte, NC 2821 3 

Mr. Hamilton 
53 Glenmere Lane 
Coram, New York 11727 

Defendant(s). : 
X _ _ _  - .  . ,. ---- 

I Ipon ttie reading and filing of the following papers in this matter: ( I )  Notice of Motion by the plaintiff, dated 
1 s l m i a i q  I ( ] .  7(WO a i d  supporting papers, and now 

I ’ I’Oh D L J E  DELIBERATION AND CONSIDERATION BY THE COURT of the foregoing papers, 
ihc molion is cecided as follows: it i s  

ORDERED that plaintiffs application (seq. #OOl) for an order of reference in this foreclosure action 
corisidered imder (’PLR 3408, as well as the related statutes and case law, and is hereby denied without 

prejudice and with leave to resubmit upon proper papers, for the following reasons: (1) failure to submit 
evidentiary prc )of. including an affidavit from one with personal knowledge, as to whether or not, pursuant to 
(.’PI R 3408. tl- I S  action is a residential foreclosure involving a “high-cost home loan” consummated between 
lanuaq 1 . 2OC3 and Ceptember 1, 2008 or a “subprime” or “nontraditional home loan” (as those terms are 
detincd under RP.21’1, $1304), and whether the mortgagor defendant is known to be a resident ofthe property 
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n 1IxecIosui.e as &ell as evidentiary proof, including an attorney’s affirmation, of compliance with 
*equirenicnts of  CPI .R 3408, if applicable, regarding mandatory settlement conferences in residential 
foreclosure actions: ( -7) failure to submit evidentiary proof, including an attorney’s affirmation, of compliance 
w t h  the Ihrni. type size. type face, paper color and content requirements for foreclosure notices, pursuant to 
KPAI’I, $1303 which applies to actions commenced on or after February 1,2007 (as amended August 5,2008), 
, is hell a h  an a lidavit of’proper service of such notice; (3) failure to submit evidentiary proof, including an 
,ittorney’\ afiirmatior. of compliance with the form, content, type size, and type face requirements of WAPL 
4 1 320 regardit ~g special summonses in residential foreclosure actions, and evidentiary proof of proper service 

1 It’ said special wnimcIns, (4) failure to submit evidentiary proof, including an affidavit from one with personal 
itnowledge, (15 to whether, pursuant to RPAPL $1302, the action involves a “high-cost home loan” or a 
’subprime horie loaii” (as such terms are defined in Banking Law 46-1 and 46-m, respectively) and, if so, 

evidentiary proo t; including an attorney’s affirmation, of compliance with the pleading requirements of RPAPL 
4 1 302 regarding high-cost and subprime home loans; ( 5 )  failure to submit evidentiary proof, including an 
.Jfticiavit troni Lme with personal knowledge, as to whether, pursuant to RPAPL $1304, this action involves a 
‘high-cost home loan.’ (as defined in Banking Law §6-1), or a “subprime home loan” or a “non-traditional home 
loan’’ (as defined in RI’APL $1304) and, if so, evidentiary proof, including an attorney’s affirmation, of 
anipliance W I  th the requirements of RPAPL $ 1304 regarding the pre-commencement notice required in 
foreclosure actions; (6)  failure to submit a certificate of conformity with the out-of-state affidavit of service 
)f the suniniorls and complaint, as required by CPLR $2309(c); and it is further 

ORDERED that. inasmuch as the plaintiff has failed to properly show that the loan in foreclosure is not 
I -‘hi gh-cost hc me loan” consummated between January 1 , 2003 or a “subprime home loan” or “non-traditional 
iiome loan“ as those t errns are defined in RPAPL 4 1304. pursuant to CPLR 3408(a), a mandatory settlement 
xnference is hereby scheduled for December 16,2009 at 9:30 am before the undersigned, located at Room 
A-259, Part 17 One (‘ourt Street, Ri\erhead,NY 11901 (63 1-852-1760), for the purpose ofholding settlement 
discussions pe -taining to the relative rights and obligations of the parties under the mortgage loan documents, 
mcluding but riot limited to determining whether the parties can reach a mutually agreeable resolution to help 
the defendant wold losing his or her home, and evaluating the potential for a resolution in which payment 
schedules or amounts may be modified or other workout options may be agreed to, and for whatever other 
purposes the ( ourt deenis appropriate; and it is further 

ORDERED that, pursuant to CPLR 3408(c), at the scheduled conference, the plaintiff shall appear in 
person or  bjr counsel, and if appearing by counsel, such counsel shall be fully authorized to dispose ofthe case. 
11‘ the defendaiit appexs pro se, the Court shall advise the defendant of the nature of the action and his or her 
rights a1xE responsibilities as a defendant; and it is further 

ORDERED lhat the plaintiff shall promptly serve a copy of this Order upon the homeowners 
&fcnclant(s). a t  all known addresses, via certified mail (return receipt requested) and by first class mail, arid 
upon all cithtsr defendan1 s via first class mail, and shall provide the affidavit(s) of such service to the Court at 
the time of an) scheduled conference, and annex a copy of this Order and the affidavit(s) of service as exhibits 
to am motion resubmitted pursuant to this Order; and it is further 

ORDLRED that with regard to any scheduled court conferences or future applications by the plaintiff, 
i f  the Court (le terniines that such conferences have been attended, or such applications have been submitted, 
without proper regard tor the applicable statutory and case law, or without regard for the required proofs 
delineated her;.in. the Court may, in its discretion, dismiss this case or deny such applications with prejudice 
arid ’or  impow sanctions pursuant to 22 NYCRR $ 130- 1, and may deny those costs and attorneys fees attendant 
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ith the ti l ing 01. such future applications. 

I n  this foreclcisure action, the plaintiff filed a summons and complaint on February 6, 2009, which 
,~ssentially a1 leges that the defendant-homeowner(s), Dona Hamilton, defaulted in payments with regard to a 
mortgage. dattd .Tu14 26, 2005, in the principal amount of $268,000.00, for the premises located at 53 
(’rleiimerc Lane. Coram, New York 1 1  727. The original lender, Somerset Investors Corp., had the mortgage 
issigned to t h r  plain1.iff by assignment dated July 26, 2005. The plaintiff now seeks a default order of 
reference and mequests amendment of the caption, substitute tenant(s) in the place and stead of the “Doe” 
Jefendants. l:<)r the reasons set forth herein, the plaintiffs application is denied. 

In Ju ly  ,006, the legislature enacted the Home Equity Theft Prevention Act (“the Act”), which amended 
Iwtain sections of  New York’s Banking Law, Real Property Law and the Real Property Actions and 
I’roceedings I ~ A .  From the language of the amendments, the apparent intent of the legislature in promulgating 
the Act was to afford greater protections to homeowners in the unfortunate throes of foreclosure. For example, 
in amending the Real Property Law. in Section 3(B) of the Act, the legislature declared that “it is the express 
policy of the state to preserve and guard the precious asset of home equity, and the social as well as the 
cconornic value of hcimeownership.” Similarly, in relevant part, Section 3(D) of the Act states that the “the 
intent and purposes of’this section are to . . . ensure, foster and encourage fair dealing in the sale and purchase 
of homes in foreclosure or default . . . and to preserve and protect home equity for the homeowners of this 
-sate. .. 

.As part of the legislation intended to protect homeowners in foreclosure, CPLR 3408 was enacted 
pursuant to 2008 N Y  L,aw, Chapter 472, Section 3, which became effective August 5,2008. The statute does 
not state an efkctive date, nor does it specify its applicability to actions commenced on or after a date certain; 
liowe\er. sincc Section 3-a of Ch. 472 deals only with settlement conferences for those actions commenced 
prior 10 Septerrlber 1,2008, and since September 1,2008 is the effective date for other relevant statutes enacted 
\)r amended by 2008 N Y  Law, Ch. 472, this Court finds that CPLR 3408 applies to actions commenced on or 
.ifter Septembtr 1,2008. Paragraph (a) of CPLR 3408 provides: 

1 n an!, residential foreclosure action involving a high-cost home loan 
consurnmated between [January 1,2003 and September 1,20081, or a subprime 
or nontraditional home loan, as those terms are defined under [RPAPL $13041, 
In which the defendant is a resident of the property subject to foreclosure, the 
court shall hold a mandatory conference . . . for the purpose of holding 
settlement discussions pertaining to the relative rights and obligations of the 
parties under the mortgage loan documents, including, but not limited to 
determining whether the parties can reach a mutually agreeable resolution to 
help the defendant avoid losing his or her home, and evaluating the potential for 
‘1 resolution in which payment schedules or amounts may be modified or other 
ciorkout options may be agreed to, and for whatever other purposes the court 
deems appropriate (emphasis supplied). 

The i n c  anmg of ihe term “consummated,” as used in CPLR 3408 and many other foreclosure-related 
L,tatutes. I S  not specifically defined in any of those statutes. Therefore, the Court is left to interpret the term’s 
intended meaning (L;enerally, with regard to a business transaction, for example, the transaction is 
‘consiininiatm“ when it is actually completed. Accordingly, with regard to a loan agreement, the date of 
c~onsuinmation m a g  be construed to mean the date on which a loan transaction is final, or when the loan is 
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~ t i i a l 1 ~  funded In analyzing the legislation applicable to foreclosure actions, however, this Court holds that, 
JS used in the statutes relevant to foreclosures, a loan is “consummated” at the time the borrower executes the 
note and mortgage. Since the subject mortgage was executed on or after September 1,2008, pursuant to CPLR 
Ml8. the Court must ascertain whether or not this action involves a “high-cost home loan,” a “subprime home 
loan” or ( 1  “noii-traditional home loam,” as those terms are defined by statute. 

III’AI’I b 1 304 ( 5 ,(e) defines “non-traditional home loan” as “apayment option adjustable rate mortgage 
or x i  interest only loan consummated between [January 1, 20031 and [September 1, 20081.” The definitions 
ot “subprimt. iome loan” and “high-cost home loan” are much more complex. For example, RPAPL 
b j  I304(5)( c), defines “subprime home loan” as “a home loan consummated between [January 1, 20031 and 
I September 1 .  2008] 1 n which the terms of the loan exceed the threshold as defined in [RPAPL 9 1304(d)].” 
I’ursuant to RP4P1, tj I 304(d), whether or not a loan satisfies one ofthe “thresholds” depends upon whether the 
loan is a lirst lictn morlgage loan or a subordinate mortgage lien, and upon various other factors, such as annual 
percentage raft’, time of loan consurnmation, periods of maturity, percentage points over yield on treasury 
sxurities, and .he applicable initial or introductory period. The definition specifically “excludes a transaction 
to finance the initial construction of a dwelling, a temporary or ‘bridge’ loan with a term of twelve months or 
less, such as a loan to purchase a new dwelling where the borrower plans to sell a current dwelling within 
iwelve months or a home equity line of credit.” 

Similarly complex, Banking Law 6-l(d) defines “high-cost home loan” as “a home loan in which the 
rerins of the loan exceed one or more of the thresholds as defined in [Banking Law 6-l(g)].” Pursuant to 
Banking I ,am b6-I(g). whether or not a loan satisfies one of the “thresholds” likewise depends upon several 
factors, such a>, interest rates, loan types, loan amounts, loan periods, periods of maturity, annual percentage 
rates, percentages oftotal points and fees, yields on treasury securities, and bona fide loan discount points. Any 
combination or permutation of the “threshold” variables set forth in RPAPL §1304(d) or Banking Law 6-1(g) 
may cause a ni xtgage to meet the definition of a “subprime home loan” or a “high-cost home loan.” 

Hasect In the variables and the complexities of the parameters involved in defining these terms, as well 
.IS the lesb-than-compl ete nature of the plaintiffs submissions, the Court will not (nor should it be expected to) 
llippantlp dra\\ its o w n  conclusions as to whether or not the loan at issue meets the definition of a “high-cost 
homc loan.“ (1 ‘subprime home loan,” or a “non-traditional home loan.” This is particularly true, given the 
legislative in1 e 11 of arid express protections afforded to homeowners under the statutes related to foreclosure 
,icticlns 

The nio t ion  papers submitted in this matter establish that this is, indeed, a foreclosure action involving 
(1 residential niortgage loan, and that the action was initiated on or after September 1, 2008. Therefore, the 
( ’ourt must determine whether or not the mandates of CPLR 3408 apply. The plaintiff has failed to submit 
proper evidentiary proof. including an affidavit from one with personal knowledge, as to whether or not the loan 
in toreclosurc is a “high cost home loan,” a “subprime home loan,” or a “non-traditional home loan,” as those 
terms are deflned in the applicable statutes. 

I t  I S  not enough for a plaintiff or plaintiffs attorney to make conclusory statements of the inapplicability 
,,t‘CPI,R 3408 as relates to the subject loan. This Court has been flooded with motions by plaintiffbanks in 

hich the plaintiff submits a letter from counsel and/or an affidavit from the plaintiff claiming that the amount 
, ) f -  the mortgagi: excludes it from the foreclosure conference requirements pursuant to RPAPL $1304(5)(b)(i 1. 
I hat section essentially makes the conference requirement applicable only to those home loans in which the 
’principal amount of the loan at origination did not exceed the conforming loan size that was in existence at 
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the time (‘1 f originatioii i’or a comparable dwelling as established by the federal national mortgage association” 
(emphasis supplied) 

Plaint i t ‘ f i  often contend that the subject loan exceeds the “conforming loan size,” thereby precluding 
I he matter from the conference requirement. In support of this proposition, however, plaintiffs typically ask 
the Court to re14 on a non-evidentiary exhibit entitled “Historical Conventional Loan Limits.” Even if such a 
ifocument were i n  evidentiary form, there is no evidentiary proof that such “Conventional Loan Limits” equate 
io the “conforming laan size” referred to in the statute. Therefore, the Court will not rely on such a document 
io determine whether o r  not the subject loan should be excluded from the mandatory conference requirements 
ofCPI,R 1408 

The C‘ourt, likzwise. will not rely on conclusory statements by the plaintiff or plaintiffs process server 
that the homeowner defendant does not reside at the subject premises and, therefore, is not entitled to a 
hettlement conference Pursuant to RPAPL $ 1304(5)(b)(iv), the definition of a “home loan,” which may qualify 
for 2 mandatory settlement conference, includes one in which the premises “is OY will be occupied by the 
horrower as the borrower’s principal dwelling” (emphasis supplied). Therefore, a mere statement from a 
process servt‘r or plaintiffs counsel that states, for example, that the defendant resides or was served with 
process at an address other than the mortgaged premises, is not dispositive on the residency issue for purposes 
c)f excluding the mattzr lkom the mandatory conference requirements of CPLR 3408. 

E3ased o n  the fbregoing, and in keeping with the obvious homeowner-protective legislative intent of the 
relevant forec11)sure SI atutes. the Court errs on the side of those protections and hereby directs that a settlement 
conference pursuant to CPLR 3408 shall be held in accordance with this Order. 

For fordosure actions commenced on or after February 1, 2007, RPAPL $ 1303( 1) requires that the 
“‘foreclosing p u t y  in a mortgage foreclosure action, which involves residential real property consisting of 
owner-occupied one-to-four-family dwellings shall provide notice to the mortgagor in accordance with the 
provisions o f t  i l l s  seci.ion with regard to information and assistance about the foreclosure process.” Pursuant 
io RPAPI , 8 1 303(2), the “notice required by this section shall be delivered with the summons and complaint 
1 o commencc a foreclosure action. . . [and] shall be in bold, fourteen-point type and shall be printed on colored 
naper that is 01 her than 1he color of the summons and complaint, and the title of the notice shall be in bold, 
.wenty-point tlipe [and] shall be on its own page.” The specific statutorily required language of the notice is 
;et fixth in  KPAPL 5 1303(3), which was amended on August 5,2008 to require additional language for actions 
iomnienced O I I  or a f tx  September 1 ,  2008. 

1 lie plaintiff’:; summons and complaint and notice of pendency were filed with the County Clerk on or 
~ l i e r  Februarq 1. 2007, thereby requiring compliance with the notice provisions set forth in RPAPL 0 1303. 
Plaiiitif’f’ has failed to submit proper evidentiary proof, including an attorney’s affirmation, upon which the 
.‘oufl may conclude thal the requirements of RPAPL ij 1303(2) have been satisfied, specifically regarding the 
lamtent, type SI  ~e and paper color ofthe notice. Merely annexing a copy of a purportedly compliant notice does 
iot provide a ,ufficient basis upon which the Court may conclude as a matter of law that the plaintiff has 
<:omplied uitli the subslantive and procedural requirements of the statute. Since the plaintiff has failed i o  
establish conipiiance with the notice requirements of RPAPL $1303, its application for an order of reference 
must be denied 

1 o provide acldil ional protection to homeowners in foreclosure, the Iegislature also enacted RPAPL 
> 1 320 to req i i i ~  a nio rtgagee to provide additional notice to the mortgagor-homeowner that a foreclosure action 
iias bccn comincnced . In this regard, effective August 1, 2007 for foreclosure actions involving residentid 
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property contdining not rnore than three units, RPAPL 4 1320 imposes a special summons requirement, in 
k i i t i on  to thc usual summons requirements. The additional notice requirement, which must be in boldface 
t ~ p e ,  provides ;in explicit warning to defendant-mortgagors, that they are in danger of losing their home and 
luving a defaulr ,judgment entered against them if they fail to respond to the summons by serving an answer 
upon the mortgagee-plaintifs attorney and by filing an answer with the court. The notice also informs 
ili.fi=ndaiit-homt:o~ners that sending a payment to the mortgage company will not stop the foreclosure action, 
‘ i d  advises thcni to speak to an attorney or go to the court for further information on how to answer the 
\imnions Ihe evact fbrm and language of the required notice are specified in the statute. Plaintiffs failure 
10 submit ;in att xney’:, affirmation of compliance with the special summons requirements of WAPL tj 1320. 
a i d  proof of proper service of the special summons, requires denial of the plaintiffs application for an order 
, ) f  reference 

With reqxxt to  fctreclosure actions commenced on or after September I ,  2008 involving a “high-cost 
home loan“ or  * subpri me home loan,” as those terms are defined in Banking Law $6-1 and §6-m, respectively, 
II1PAPL $ I 3 0 3  I ) requires that the plaintiffs complaint “must contain an affirmative allegation that at the time 
the proceeding s commenced, the plaintiff: (a) is the owner and holder of the subject mortgage and note, or has 
been delegated the authority to institute a mortgage foreclosure action by the owner and holder of the subject 
mortgage and note; and (13) has complied with all of the provisions of [Banking Law $595-a] and any rules and 
i qulations promulgated thereunder, [Banking Law $6-1 or 6-m], and [RPAPL §1304].” 

Since this action was commenced on or after September 1, 2008, the plaintiff must submit proper 
evidentiary proof including an affidavit from one with personal knowledge, as to whether or not the subject 
loan being forcclosed qualifies as a “high-cost home loan” or a “subprime home loan,” and an attorney’s 
d’firmation est(ib1ishing that the pleading requirements of RPAPL tj 1302 have been complied with. In the 
, tlternative. the plaintiff rnust submit an affidavit as to the specific reasons why such pleading requirements are 
:lot applicable 10 this action. Since plaintiffs moving papers fail to include such proper proof, the application 
must be deniec 

illso effective September 1, 2008 is WAPL $1304, which requires that, with regard to a “high-cost 
home loan.” a “subprime home loan” or a “non-traditional home loan,” at least 90 days before a lender or 
mortgage loan servicer commences legal action against the borrower, including a mortgage foreclosure action, 
1 he lender or in rvtgage loan servicer must give the borrower a specific, statutorily prescribed notice. In essence, 
*he notice wariis the borrower that he or she may lose his or her home because of the loan default, and provides 
!iif‘o:mation regarding assistance for homeowners who are facing financial difficulty. The specific language 
ind type-sic,i. requirements of the notice are set forth in RPAPL $1304(1). 

Pursuant to KI’APL 5 1304(2), the requisite 90-day notice must be “sent by the lender or mortgage loan 
scr\ icer to thc borrower, by registered or certified mail and also by first-class mail to the last known address 

the borrowt I’. and if different, to the residence which is the subject of the mortgage. Notice is considered 
given as ofthe date it IS  mailed.” The notice must also contain a list of at least five housing counseling agencies 
approved by tl le I I .  S. Department of Housing and Urban Development, or those designated by the Division of 
Housing and C’ommunity Renewal, that serve the region where the borrower resides, as well as the counseling 
agencies’ last knnmri addresses and telephone numbers. Pursuant to RPAPL $1304(3), the 90-day period 
5peciiied in RPAPI, $1304( 1) does not apply “if the borrower has filed an application for the adjustment of 
debts of the borrower or an order for relief from the payment of debts, or if the borrower no longer occupies 
the residence its the borrower’s principal dwelling.” Furthermore, according to WAPL 9 1304(4), the 90-day 
notice and t h t  OO-dajr period required by RPAPL $1304(1) “need only be provided once in a twelve month 
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iwriod to the ia111e borrower in connection with the same loan.” 

5ince tliis action was commenced on or after September 1,2008, if the subject loan being foreclosed 
iipon qualities a “high-cost home loan,’‘ a “subprime home loan,” or “non-traditional home loan,” the pre- 
i oiiiineiiccmt‘n~ noticl: requirements of RPAPL 1304 will apply. Accordingly, the Court must ascertain 
nhethcr or  not the loan i n  foreclosure is such a loan and, if so, whether or not the plaintiff has satisfied such 
c-tatutory requirzment5. Without an affidavit from one with personal knowledge as to whether or not this action 
iti\,ol\ es one ot those ‘ypes of loans. as well as an attorney’s affirmation of compliance with the requirements 
I )i‘ I IP4PI  $ I 704. the Court may not grant an order of reference. 

With I e,;ard to out-of-state oaths, CPLR §2309(c) states that “[aln oath or affirmation taken without the 
itate shall be treated aqi if taken within the state if it is accompanied by such certificate or certificates as would 
I v  required to tintitle a deed acknowledged without the state to be recorded within the state if such deed had 
been aclcnowledged before the officer who administered the oath or affirmation.” For an out-of-state affidavit 
I,? be admissible. i t  inust comply with CPLR §2309(c), which requires that an out-of-state affidavit be 
.iccoinpanied hv a cerlificate of conformity (see, Real Property Law §299-a[1]; PRA 114 LLC v Gonzalez, 54 
\D3d 9 17. 864 NJE’S?d 140 [2d Dept 20081). 

Some cases no1.e that an affidavit executed outside the state is defective due to the failure to comply with 
( ’PLR $2309(c), but that the defect can be waived or cured nunc pro tunc; however, an affidavit of service 
which fails to comply with CPLR §2309(c) precludes entry of a default judgment based upon said affidavit 
because srr\‘icc of the summons and complaint bears upon defendant’s ability to appear and answer and, 
toerefore, the doctrines of waiver and cure do not apply (Raytsin v Discover Bank, N A . ,  6 Misc3d 48, 790 
‘4YS2d 808 [ ,4 3p I’erm. 2d Dept 20041). Accordingly, the motion must be denied on these grounds. 

0 Thxs constitutes the Decision and Order of the Court. 

I kited Octot-ier 2 1“  2009 
FETER H. MAYER, J.S.C. ‘ 
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