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INDEX NO. 42859-2008 

SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART 17 - SUFFOLK COUNTY 

flon l’1YPI:R 11.  MAYER 
.lustice of the Supreme Court 

MOTION DATE 2-9-09 
ADJ. DATE 2- 10-09 
Mot. Seq. # 001 - RTFC 

- against - 

i l l s  Ct-1,4Pl)OK\r “IOE-IN DOE #1-5” and “JANE : 
1X)E ## 1-5 ’ ’  said names being fictitious, it being the : 
intention of Plaintiff to designate any and all 
occupants, tenants. persons or corporations, if any, : 
having or clairiing an interest in or lien upon the : 
i?reniises bein& foreclosed herein, 

Gus Chappory 
Defendant Pro Se 
505 Pulaski Road 
Greenlawn, New York 1 1740 

Gus Chappory 
Defendant Pro Se 
1 Deer Avenue 
Middle Island, New York 1 1953 

. pon the redding and filing of the following papers in this matter: (1)  Notice of Motion by the plaintiff, dated 
1 )ccenibl:r ’4. -’O )8. a i d  ,,upporting papers. and now 

1 ]PO\ DI  ]E DELIBERATION AND CONSIDERATION BY THE COURT of the foregoing papers, 
the inoti~m I \  tlecided as follows: it is 

ORDERED that plaintiff’s application (seq. # O O l )  for an order of reference in this foreclosure action 
Ls considered iindcr (’PI,R 3408, as well as the related statutes and case law, and is hereby denied without 
prejticlice and n i t h  leave to resubmit upon proper papers, for the following reasons: (1) failure to submit 
2~ identiary proof. including an affidavit from one with personal knowledge, as to whether or not, pursuant to 
( ‘P I  ,R 3408, this action is a residential foreclosure involving a “high-cost home loan” consummated between 
Ianuary 1 ~ 2003 and September 1,  2008 or a “subprime” or “nontraditional home loan” (as those terms are 
Jefinecl under KPAPI, $1304), and whether the mortgagor defendant is known to be a resident of the property 
i n  toreclosurc. as M ell as evidentiary proof, including an attorney’s affirmation, of compliance with 
trquirenienti of C‘PI ,R 3408, if applicable, regarding mandatory settlement conferences in residential 
foreclosure act ions; ( 2)  failure to submit evidentiary proof, including an attorney’s affirmation, of compliance 
tt  i th the i’orm. tJ,pe s ~ e ,  type face, paper color and content requirements for foreclosure notices, pursuant to 

1 7 0  3 .  which applies to actions commenced on or after February 1,2007 (as amended August 5,2008), 

[* 1]



Irzdymnc Federril Bank v Chappory 
It2 [ie.t- YO. 42 a 5 9-2 o oa 
Prrp  2 

G ~ s  well d \  an ~~llidavrt o f  proper service of such notice; (3) failure to submit evidentiary proof, including an 
Attorney ’ 5  affit mation. of compliance with the form, content, type size, and type face requirements of RPAPL 
,i I 320 regarding special summonses in residential foreclosure actions, and evidentiary proof of proper service 
d s a i d  special summons; (4) failure to submit evidentiary proof, including an affidavit from one with personal 
hnou ledge, ol’coinpl m c e  with the requirements of CPLR $321 5(g)(3) regarding the additional notice by mail 
of summonses i n  foreclosures actions, and proof of proper service of said additional mailing; ( 5 )  failure to 
bubinit evidenriarq proof. including an affidavit from one with personal knowledge, as to whether, pursuant to 
KPAPI, 8 130_”. the action involves a “high-cost home loan” or a “subprime home loan” (as such terms are 
defined in Banking Law $6-1 and #6-m, respectively) and, if so, evidentiary proof, including an attorney’s 
.iffirmation, o t compliance with the pleading requirements of RPAPI, $ 1302 regarding high-cost and subprime 
home loans, (0)  failure to submit evidentiary proof, including an affidavit from one with personal knowledge, 
2s t o  whether. pursuant to RPAPL $ 1304, this action involves a “high-cost home loan” (as defined in Banking 
[,at+ $6-11, or ;L “subprime home loan” or a “non-traditional home loan” (as defined in RPAPL $1304) and, if 
y o .  evidentiarj proof. including an attorney’s affirmation, of compliance with the requirements of RPAPL 
3 1 303 regarding the pre-commencement notice required in foreclosure actions; and it is further 

ORDERED that, inasmuch as the plaintiff has failed to properly show that the loan in foreclosure is not 
J ‘-high-cost home loan’’ consummated between January 1,2003 or a “subprime home loan” or “non-traditional 
home loan“ <is those lerms are defined in RPAPL $ 1304, pursuant to CPLR 3408(a), a mandatory settlement 
conference is fiereby scheduled for December 16,2009 at 9:30 am before the undersigned, located at Room 
11-259. Part 1 7. One Court Street, Riverhead, NY 11901 (63 1-852-1760), for the purpose ofholding settlement 
discussions pertainin: to the relative rights and obligations of the parties under the mortgage loan documents, 
including but not limited to determining whether the parties can reach a mutually agreeable resolution to help 
the defendant avoid losrng his or her home, and evaluating the potential for a resolution in which payment 
u h d u l e \  o r  ili11ounts may be modified or other workout options may be agreed to, and for whatever other 
purposes the ( ‘ourt deems appropriate; and it is further 

ORDE’RED that, pursuant to CPLR 3408(c), at the scheduled conference, the plaintiff shall appear in 
pcrmn or by counsel. and if appearing by counsel, such counsel shall be fully authorized to dispose of the case. 
I f .  tlze defendant appears pro se, the Court shall advise the defendant of the nature of the action and his or her 
rights and responsibilities as a defendant; and it is further 

ORDE‘RED [hat the plaintiff shall promptly serve a copy of this Order upon the homeowners 
defmdant(s). ;it all known addresses, via certified mail (return receipt requested) by first class mail, and 
upon all other defendants via first class mail, and shall provide the affidavit(s) of such service to the Court at 
t hc rime of’an!i scheduled conference, and annex a copy of this Order and the affidavit(s) of service as exhibits 
to any motion resubritted pursuant to this Order; and it is further 

ORDE‘RED ~ h a i  with regard to any scheduled court conferences or future applications by the plaintiff, 
I 1‘ the (‘ourt dtwrmines that such conferences have been attended, or such applications have been submitted, 
\$ithout propet regard for the applicable statutory and case law, or without regard for the required proofs 
delineated her:in, thy  (‘ourt may, in its discretion, dismiss this case or deny such applications with prejudice 
and/or inipocc sanctions pursuant to 22 NYCRR Q 130-1, and may deny those costs and attorneys fees attendant 
[vi th  the tilrng of such future applications. 

I n  this foreclosure action, the plaintiff filed a summons and complaint on November 28,2008, which 
c\sc.ntiallq allcges that the defendant-homeowner(s),Gus Chappory, defaulted in payments with regard to a 
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mortgage. date .i February 13.2007, in the principal amount of $175,500.00, for the premises located at 1 Deer 
\venue. Middle Island. Yew York 11953. The plaintiff now seeks a default order of reference and requests 

,inicndment ot the caption to reflect that the current holder of the note and mortgage is the plaintiff and/or to 
-?ubstitute tenant(s) in the place and stead of the “Doe” defendants. For the reasons set forth herein, the 
13 1 a int i  f f c, app 1 1 c at 1 on i s denied . 

In  dull ?OM, the legislature enacted the Home Equity Theft Prevention Act (“the Act”), which amended 
(-*ertain sectiors of New York’s Banking Law, Real Property Law and the Real Property Actions and 
t’rnceetiiiigs I ;IU . l- rom the language ofthe amendments, the apparent intent of the legislature in promulgating 
I he Act was t o  afford greater protections to homeowners in the unfortunate throes of foreclosure. For example, 
n amending the Real Property Law, in Section 3(B) of the Act, the legislature declared that “it is the express 

;,olicy 01’ the c,tatc to preserve and guard the precious asset of home equity, and the social as well as the 
cconoinic value of homeownership.” Similarly, in relevant part, Section 3(D) of the Act states that the “the 
ntent and puryoses ofthis section are to . . , ensure, foster and encourage fair dealing in the sale and purchase 

~~f ’homes  in foieclosiire or default . , . and to preserve and protect home equity for the homeowners of this 
> m e  

A\ parr of thc legislation intended to protect homeowners in foreclosure, CPLR 3408 was enacted 
wrsuant to 2008 NY Law, Chapter 472, Section 3, which became effective August 5,2008. The statute does 
mt state an eff xtive date, nor does it specify its applicability to actions commenced on or after a date certain; 
mwevcr. sinct Section 3-a of Ch. 472 deals only with settlement conferences for those actions commenced 
;war to Septeniber I .  7008, and since September 1,2008 is the effective date for other relevant statutes enacted 
\ ) r  amended h: 2008 N Y  Law, Ch. 472, this Court finds that CPLR 3408 applies to actions commenced on or 
*if~er Septembr: 1, 2008 Paragraph (a) of CPLR 3408 provides: 

i n  a n  L residential foreclosure action involving a high-cost home loan 
zonsuinmated between [January 1,2003 and September 1,20081, or a subprime 
or  nontraditional home loan, as those terms are defined under [RPAPL 13041, 
i n  mhich the defendant is a resident of the property subject to foreclosure, the 
court  vhtrll hold a mandatory conference . . . for the purpose of holding 
settlement discussions pertaining to the relative rights and obligations of the 
parties under the mortgage loan documents, including, but not limited to 
dcterniining whether the parties can reach a mutually agreeable resolution to 
help the defendant avoid losing his or her home, and evaluating the potential for 
$1 resolution in which payment schedules or amounts may be modified or other 
Morkout options may be agreed to, and for whatever other purposes the court 
icicems appropriate (emphasis supplied). 

I he iiit~aning of’ the term “consummated,” as used in CPLR 3408 and many other foreclosure-related 
-,tatutes. I S  not specifically defined in any of those statutes. Therefore, the Court is left to interpret the term’s 
intended meaning. Generally, with regard to a business transaction, for example, the transaction is 
consummated“ when i t  is actually completed. Accordingly, with regard to a loan agreement, the date of 

.onsumniaticw may be construed to mean the date on which a loan transaction is final, or when the loan 1s 

.wual I? t undetl In analyzing the legislation applicable to foreclosure actions, however, this Court holds that, 
1s used 111 the ktatutes relevant to foreclosures, a loan is “consummated” at the time the borrower executes the 
note and rnortL age Since the subject mortgage was executed on or after September 1, 2008, pursuant to CPLR 
W!8 tne Court must ascertain whether or not this action involves a “high-cost home loan,” a “subprime home 
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loan“ o v  L! .’iiorl-tradit ional home loan,“ as those terms are defined by statute. 

KI’API 9 1304( 5)(e) defines “non-traditional home loan” as “apayment option adjustable rate mortgage 
o r  an interest o n l y  loan consummated between [January 1,20031 and [September 1, 20081.” The definitions 
< r f  -‘cubprinit. iome loan” and “high-cost home loan” are much more complex. For example, RPAPL 
3 I ?(t4(5)(c). defines “subprime home loan” as “a home loan consummated between [January 1,20031 and 
I September 1 .  70081 in which the terms of the loan exceed the threshold as defined in [RPAPL §1304(d)].” 
Pursuant to  KP41’1,$’ 304(d), whether or not a loan satisfies one ofthe “thresholds” depends upon whether the 
loan i b  a tirst Iirm mort gage loan or a subordinate mortgage lien, and upon various other factors, such as annual 
percentape rdtr, time of loan consummation, periods of maturity, percentage points over yield on treasury 
,ecurities. and [be applicable initial or introductory period. The definition specifically “excludes a transaction 
to financi. thc ~ n i t i a l  construction of a dwelling, a temporary or ‘bridge’ loan with a term of twelve months or 
less. such as ;I loan to purchase a new dwelling where the borrower plans to sell a current dwelling within 
tnelw nikmth\. or a home equity line of credit.” 

Siin~larlj complex, Banking Law 6-l(d) defines “high-cost home loan” as “a home loan in which the 
rerms of the Iclan exceed one or more of the thresholds as defined in [Banking Law 6-l(g)].” Pursuant to 
Banking P,au ?j6-l(g). whether or not a loan satisfies one of the “thresholds” likewise depends upon several 
t‘actors, such a‘; interest rates, loan types, loan amounts, loan periods, periods of maturity, annual percentage 
I ates, percentages oftotal points and fees, yields on treasury securities, and bona fide loan discount points. Any 
combination or  permutalion of the “threshold” variables set forth in RPAPL §1304(d) or Banking Law 6-l(g) 
inaq cause a mortgage to meet the definition of a “subprime home loan” or a “high-cost home loan.” 

Ihsed o n  the bariables and the complexities ofthe parameters involved in defining these terms, as well 
,IS the less-than-complete nature ofthe plaintiffs submissions, the Court will not (nor should it be expected to) 
~lipyanrlj drav its o w n  conclusions as to whether or not the loan at issue meets the definition of a “high-cost 
home loan,’‘ a “subprime home loan,” or a “non-traditional home loan.” This is particularly true, given the 
egislativi: intent of and express protections afforded to homeowners under the statutes related to foreclosure 

e i c l  ic ms 

-1 he motion papers submitted in this matter establish that this is, indeed, a foreclosure action involving 
’1 residential iiiortgagc loan. and that the action was initiated on or after September 1, 2008. Therefore, the 
i.’out-i must dc ermine whether or not the mandates of CPLR 3408 apply. The plaintiff has failed to submit 
m)per  evident ary proof. including an affidavit from one with personal knowledge, as to whether or not the loan 
11 l ’o re~ l~ r s i~ re  s a “high cost home loan,” a “subprime home loan,” or a “non-traditional home loan,” as those 
criiis are dctirled i n  the applicable statutes. 

It IS not enough for a plaintiff or plaintiffs attorney to make conclusory statements of the inapplicability 
I f  CPLR 3408 as relates to the sub.ject loan. This Court has been flooded with motions by plaintiff banks in 
which the plaititiff suhniits a letter from counsel and/or an affidavit from the plaintiff claiming that the amount 
.>f’thc mortgage evcludes it from the foreclosure conference requirements pursuant to RPAPL 0 1304(5)(b)(i). 
l‘hat section essentially niakes the conference requirement applicable only to those home loans in which the 
’principal amclunt of the loan at origination did not exceed the conforming loan size that was in existence at 
he time of origination for a comparable dwelling as established by the federal national mortgage association” 
emphasis sup ?lied) 

Plainti is c)lten contend that the subject loan exceeds the “conforming loan size,” thereby precluding 
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I he matter from the conference requirement. In support of this proposition, however, plaintiffs typically ask 
!he (’owt to rely on a non-evidentiary exhibit entitled “Historical Conventional Loan Limits.” Even if such a 
c~ocurnenl wcrt i n  evidentiary form, there is no evidentiary proof that such “Conventional Loan Limits” equate 
i o  the “conforniing loin size” referred to in the statute. Therefore, the Court will not rely on such a document 
io  determine whether c)r not the sub.ject loan should be excluded from the mandatory conference requirements 
i)f’CPl.K 3408 

The ( ourt, lik:wise, will not rely on conclusory statements by the plaintiff or plaintiffs process server 
!hat the l-iomeo\vner defendant does not reside at the subject premises and, therefore, is not entitled to a 
\ettlenient conference Pursuant to RPAPL tj 1304(5)(b)(iv), the definition of a “home loan,” which may qualify 
‘or a inandatoiy settlement conference, includes one in which the premises “is or will be occupied by the 
!,orrower as the borrower’s principal dwelling” (emphasis supplied). Therefore, a mere statement from a 
process senc’i or plaintiff‘s counsel that states, for example, that the defendant resides or was served with 
process a1 an address other than the mortgaged premises, is not dispositive on the residency issue for purposes 
o f  e~c luding  tl- e matter l’rom the mandatory conference requirements of CPLR 3408. 

E3asecf o n  the fbregoing, and in keeping with the obvious homeowner-protective legislative intent of the 
i-clevant foreclosure SI atutes. the Court errs on the side of those protections and hereby directs that a settlement 
conference pui suant to VPLR 3408 shall be held in accordance with this Order. 

For forixiosure actions commenced on or after February 1,2007, RPAPL tj 1303( 1) requires that the 
’foreclosing party in a mortgage foreclosure action, which involves residential real property consisting of 
I,wner-occupicd one- to- four-family dwellings shall provide notice to the mortgagor in accordance with the 
provisions of this secl ion with regard to information and assistance about the foreclosure process.” Pursuant 
I O  RPAI’I. 8 I -30-3(2), the “notice required by this section shall be delivered with the summons and complaint 
o commence c~ foreclosure action . . . [and] shall be in bold, fourteen-point type and shall be printed on colored 

paper that is other than the color of the summons and complaint, and the title of the notice shall be in bold, 
*weiity-point t!rpe [and] shall be on its own page.” The specific statutorily required language of the notice is 
jet forth i n  RPAPL 5 1303(3), which was amended on August 5,2008 to require additional language for actions 
ainmenced 0 1 1  or after September 1, 2008. 

7he plaintiffs summons and complaint and notice ofpendency were filed with the County Clerk on or 
dter  I ebruar) 1 .  2007. thereby requiring compliance with the notice provisions set forth in RPAPL $1303. 
PIaintifY has tailed to submit proper evidentiary proof, including an attorney’s affirmation, upon which the 
$.’out? may cnnclude that the requirements of RPAPL $ 1303(2) have been satisfied, specifically regarding the 
iontent, t! pe  si^ and paper color of the notice. Merely annexing a copy of a purportedly compliant notice does 
lot prolride <i wfficicnt basis upon which the Court may conclude as a matter of law that the plaintiff has 
,:omplied with the substantive and procedural requirements of the statute. Since the plaintiff has failed to 
~~s tah l~sh  coni~liancc with the notice requirements of RPAPL 5 1303, its application for an order of reference 
iiust be deniec 

I o pro ,  ide additional protection to homeowners in foreclosure, the legislature also enacted RPAPL 
1 320 to requii e a mortgagee to provide additional notice to the mortgagor-homeowner that a foreclosure action 

ias been coni1 nencec. In this regard, effective August 1, 2007 for foreclosure actions involving residential 
propert! mntaining Ilot more than three units, RPAPL 5 1320 imposes a special summons requirement, in 
idditioii to tlic usual summons requirements. The additional notice requirement, which must be in boldface 

pe. prol:idc\ .in cuplicnt warning to defendant-mortgagors, that they are in danger of losing their home and 
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*la\ ing a tlefau 1 iudginent entered against them if they fail to respond to the summons by serving an answer 
.iporl the inort 2agee-plaintiff‘s attorney and by filing an answer with the court. The notice also informs 
clet‘eudaiit-honicou ne rs that sending a payment to the mortgage company will not stop the foreclosure action, 
<ind xhises  tlim to speak to an attorney or go to the court for further information on how to answer the 
.uiiiinons T’hc exact form and language of the required notice are specified in the statute. Plaintiffs failure 
* o  submit an ‘it orney’s affirmation of compliance with the special summons requirements of RPAPL $1320, 
,tnd prool of proper seryice of the special summons, requires denial of the plaintiffs application for an order 
g 1 1  reference 

With regard tc‘ a motion for a default judgment sought against an individual in an action based upon 
i ionpayment of ii coniractual obligation. CPLR $321 5(g)(3)(i) requires that “an affidavit shall be submitted that 
‘dditional notim has been given by or on behalf of the plaintiff at least twenty days before the entry of such 
udgrnen! b! n ailing .i copy of the summons by first-class mail to the defendant at his place of residence in an 

c.nvelope bearing the legend ‘personal and confidential’ and not indicating on the outside of the envelope that 
the comniunicAon is from an attorney or concerns an alleged debt. In the event such mailing is returned as 
iindeliverabltb 1q the post office before the entry of a default judgment, or if the place of residence of the 
defendant is unknown, a copy of the summons shall then be mailed in the same manner to the defendant at the 
defendant‘s plsce of employment ifknown; if neither the place of residence nor the place of employment of 
the deiendant 1.; knoun, then the mailing shall be to the defendant at his last known residence.” Pursuant to 
(’PLR 32 15(gh 3 ) (  iii). these additional notice requirements are applicable to residential mortgage foreclosure 
[hat u ere comi-ienced on or after August 1,2007. Since the moving papers fail to establish compliance with 
:he additional mailing requirements of CPLR $321 5(g), the application for an order ofreference must be denied. 

h i t h  respect to fixeclosure actions commenced on or after September 1,2008 involving a “high-cost 
tiome loan” o r  “subprime home loan,” as those terms are defined in Banking Law $6-1 and $6-m, respectively, 
WAPL $ 1  302( 1 ) requires that the plaintiffs complaint “must contain an affirmative allegation that at the time 
the procerding I S  commenced, the plaintiff: (a) is the owner and holder of the subject mortgage and note, or has 
been delegatcd the aul hority to institute a mortgage foreclosure action by the owner and holder of the subject 
inortgage and rote: and (b) has complied with all of the provisions of [Banking Law $595-a] and any rules and 
I egulations promulgaled thereunder, [Banking Law $6-1 or 6-m], and [RPAPL 9 13041.” 

Since 111s action was commenced on or after September 1,  2008, the plaintiff must submit proper 
i*\identiary prcot; including an affidavit from one with personal knowledge, as to whether or not the subject 
loan being iiwclosed qualifies as a “high-cost home loan” or a “subprime home loan,” and an attorney’s 
.iffirmation establishing that the pleading requirements of RPAPL $1302 have been complied with. In the 
.iltcrnative. the plaintil’f must submit an affidavit as to the specific reasons why such pleading requirements are 
not applicable to this action. Since plaintiffs moving papers fail to include such proper proof, the application 
rnus t be deni CC: 

A l s o  ettective September 1. 2008 is RPAPL $1304, which requires that, with regard to a “high-cost 
!ion12 loan.” ;1 “subprime home loan” or a “non-traditional home loan,” at least 90 days before a lender or 
mortgage lodn wrvicer commences legal action against the borrower, including a mortgage foreclosure action, 
rlie lender or inortgage lodn servicer must give the borrower a specific, statutorily prescribed notice. In essence, 
thc notice warns the borrower that he or she may lose his or her home because of the loan default, and provides 
i n i i ~  matit )n I epardinp assistance for homeowners who are facing financial difficulty. The specific language 
itid I>,pe-ii/e rx1uireinents of the notice are set forth in RPAPL §1304(1). 
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Piirsuant to RPAPL 5 1304(2), the requisite 90-day notice must be “sent by the lender or mortgage loan 

m + ~ i c e r  to the borroufer. by registered or certified mail and also by first-class mail to the last known address 
) f  the borrouer. and if  different, to the residence which is the subject of the mortgage. Notice is considered 

;1i\en as oftiit. (late it is mailed.” The notice must also contain a list of at least five housing counseling agencies 
, tpproved b) th: U , S Department of Housing and Urban Development, or those designated by the Division of 
t lousing and ( ommunity Renewal, that serve the region where the borrower resides, as well as the counseling 
.tgencies‘ last linown addresses and telephone numbers. Pursuant to RPAPL 9 1304(3), the 90-day period 
.pecified 111 R P 4 P I  R 1304(1) does not apply “if the borrower has filed an application for the adjustment of 
debts of the borrower or an order for relief from the payment of debts, or if the borrower no longer occupies 
! he residence a:, the borrower’s principal dwelling.” Furthermore, according to RPAPL 8 1304(4), the 90-day 
1iotic.e and the 00-daq period required by RPAPL 81304(1) “need only be provided once in a twelve month 
ileriod to the szme bolerower in connection with the same loan.” 

Since t l i i \  action was commenced on or after September 1, 2008, if the subject loan being foreclosed 
I ipon qualifies 1s a “h gh-cost home loan,” a “subprime home loan,” or “non-traditional home loan,” the pre- 
commencement notic? requirements of RPAPL 5 1304 will apply. Accordingly, the Court must ascertain 
1 % ~  hether or not the loan in foreclosure is such a loan and, if so, whether or not the plaintiff has satisfied such 
.tatutory requirements. Without an affidavit from one with personal knowledge as to whether or not this action 
I t i \  01 \res one of’those types of loans, as well as an attorney’s affirmation of compliance with the requirements 
of’ RPAPI .  $ I ? ’ r . l .  the Court may not grant an order of reference. 

l?iis constitutcs the Decision and Order of the Court. 

1 Iater l :  Octoher 22, 2009 
PETER H. MKYER, J.S.C. ’ 
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