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SUPREME COURT O F  THE STATE OF NEW YORK 
COUNTY OF NEW Y O K K :  I A S  PART 1 5  

X 
_____________l___l__-_--_------ I - - - - - - - - 

MONETT1' s FOOD COKP. , 

Plaintiff, 
Index No. 11.2127/2009 
M t n .  Seq.OO1 

- a g a i n s t -  

400 WEST 42"'" STREET REALTY, LJAC, 

WALTER B. TOLW, J.: 

e n j  o i n i n y  Defendan t  from b e g i n n i n g  summary p r o c e e d i n q s  t o  e v i c t  

P l a i n t ;  ff (CPLR 5 6 3 1 1 ) .  

Facts  

On or abou t  August 31, 2005, P1ain t . j  f f -  entered into a 1.0 

year  lease ( L e a s e ) ,  commencing on  September 1, 2 0 0 5 ,  w i t h  nnn- 

party 400  West 42"'" St ree t  R e a l t y  A s s o c i a t e s ,  L P    defendant.'^ 

p r e d e c e s s o r  i n  i n t e r e s t  "Land lo rd"  o r  "Defendan t " ]  f o r  commercj a1 

space' a t  400 West 42''" S t r e e t ,  N e w  Y o r k ,  N e w  York (Premjses) 

( P l a j - n t i f f ' s  E x .  A )  e 

P a r a g r a p h  68  of  t h e  Lease provides: 

DernQli t ion The O w n e r  r e s e r v e 3  the r i g h t  to 
t e r m i n a t e  t h i s  l e a s e  and , the t e r m  Lhcreof at. 
anytr ime i n  thc everit t h e  O w n e r  s h a l l  decide 
t o  demolish t h e  e n t i r e  B u i l d i n q  or r e b u i l d  
and  c o n s t r u c t  a new building. T h e  Owner 
shall give n o  l ess  t h a n  twelve ( 1 2 )  merit-hs 
n o t i c e  i n  w r i t i n g  t o  t h e  'l 'eriant by c e r t i f i e d  
m a i l  addressed t o  t h e  Tenant  a t  t h e  demised 
premises nf the O w n e r ' s  i n t e n t i o n  to so 

'Plaintiff opened a Pizza Restaurant at the Premises. 

[* 2]



t e r m i n a t - e  t h j s  Lease arld the t e r m  t h e r e o f  
shall c a u s e ,  t e r m i n a t e  and end a t  the 
e x p i r a t i o n  of  twelve ( 1 2 )  months f rom t h e  day  
when s u c h  n o t i c e  s h a l l  have b e e n  m a i l e d  a s  i.f 
such d a t e  was the da te  o r i g i n a l l y  fixed i n  
t h i s  Lease €or  t e r m i n a t i o n  of t h e  t e r m .  The 
date on t h e  r e c e i p t  i s s u e d  b y  t h e  U n i t e d  
S t a t e s  P o s t a l  Serv ice  f o r  such Certified 
mail i n g  shall be c o n c l u s i v e  e v i d e n c e  of  t h e  
date of s u c h  m a i l i n g .  I n  t h e  e v e n t  such 
n o t i c e  of  i n t e n t  t u  demolish i s  d e l i v e r e d ,  
Owner may g i v e  notice of e x t e n s i o n  o f  n o t  
l ess  t h a n  sixty ( 6 0 )  d a y s  in t h e  same manner  
a s  n o t i c e  of t e r m i n a t i o n .  In the e v e n t  Owner 
e x e r c i s e s  t h e  right to terminate p u r s u a n t  t o  
this p a r a g r a p h ,  Owner s h a l l  p a y  T e n a n t  
Tenant's r e m a i n i n q  u n a m o r t i z e d  c o s t  o f  
construction of the s t o r e  f a c i l . i t y  as of the 
d a t e  of  t - e r m j n a t - i o n .  For  t h e  p u r p o s e  of t h i s  
p a r a g r a p h ,  tenant's cost o€ c o n s t r u c t i o n  
s h a l l  riot exceed $125 ,000  and  shall be 
a m o r t i - z e d  on a s t r a i g h t  1 i . n e  basis: over a 
p e r i o d  of f i v e  ( 5 )  years f rom t h e  dat.e of 
t h i s  Lease. The Owner may take p o s s e s s i o n  o f  
t h  demi-sed p r e m i s e s  and  every p a r t  t h e r e o f  
e i - t -he r  b y  f o r c e ,  by  summary o r  other l e g a l  
proceedings, o r  o t h e r w i s e ,  and have and enjoy 
t h e  s a i d  p r e m i s e s  a s  t h e  Owner's f o r m e r  
e s t a t e ,  f r e e ,  c l e a r  and  d i s c h a r g e d  of t h i s  
Lease  and of  alL r i g h t s  of  the T e n a n t  
hereunder. I n  the e v e n t  t h a t  T e n a n t  holds 
o v e r  beyond t h e  d a t e  on w h i c h  t .he  Lease shall 
t e r m i n a t e  by o p e r a t i o n  (I€ t h i s  p a r a g r a p h ,  the 
d a i l y  use a n d  occupancy  t p  be p a i d  by  t h e  
occupant d u r i n g  s u c h  period o h o l d o v e r  s h a l l .  
equal $ 1 , 0 0 0 . 0 0 .  

( P l a i n t i f f ' s  Ex. 1). 

P u r s u a n t  t o  t h e  t e r m s  o f  t h e  L e a s e ,  on August 2 5 ,  2 0 0 9 ,  

L,andlord s e r v e d  a notice of  t e r m i n a t i o n  upon the T e n a n t  (Notice). 

Plaintiff argues t h a t  the N o t i c e  i s  d e f e c t i v e  f o r  r e a s o n s  

i . n c l u d i n g ;  (1) the N o t i c e  state t h a t  payment owed i s  $ 2 7 , 0 8 3 . 3 3  

b u C  the check a c c n m p a n y i n q  t h e  N o t i c e  w a s  $24,939.99; (2) t h e  
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c a l c u l a t - i o n  f o r  the amount owed. t o  P l a i n t i f f  i s  n o t  i n c l u d e d  i n  

t h e  Noi.ice; ( 4 )  

t h e  L a n d l o r d  did n o t  provide plans f o r  what w i l l  be donc  w i t h  t . he  

p r o p e r t y ;  (5) T.,andlord f a i l s  to s e t  forth t h e  f i n a n c i a l  a b i l . i t y  

t o  complete a p r o j e c t  on  t h e  property; 

by e n t i t i e s  t h a t .  a r e  n o t  authorized t o  do b u s i n e s s  i n  N e w  York ;  

and ( 7 )  t h e  p r o p e r t y  sought L o  be recovered i s  n o t  s u f f i c i e n t l y  

(3) t h e  amount owed t o  P l a j - n t i I f  is $50,342.46; 

( 6 )  t h e  n o t i c e  w a s  s i g n e d  

described i n  the Not ice .  

Flaintirf then commenced t h e  u n d e r l y i n g  a c t i o n  s c e k i n g  a 

d e c l a r a t o r y  judgment  t h a t  t h e  Notice i s  void and s e e k i n q  a 

permancnl: i n  junction e n j  n i n i n y  t h e  Laridlord from commencing 

proceedings t o  rccover  the premises .  

By t h i s  motion, Plaint; f f  seeks an o r d e r  p r e l i m i n a r i l y  

e n j o i n i n g  t h e  L a n d l o r d  f rom t a k i n g  a n y  a c t i o n  t o  recover t h e  

Premises u n t i l  t h e  u n d e r l y i n y  a c t i o n  i s  d e c i d e d .  

D i s c u s s i o n  

A t  t h e  outset, t h e  Court notes t h a t "  [ 1 1 ease j r i t c r p r e t a t i o r l  

i.s s u b j e c t  t o  t h e  same rules o€ c o n s t r u c t i o n  a s  are a p p l i c a b l e  t o  

o t h e r  a g r e e m e n t s "  (Georqe B a c k e r  Management Corp. v. A c m e  

O u i l t i n q  Co., Inc. 4 6  N.Y.2d 2 1 1  [19781). 

t o  r e s c i n d  o r  reform t h e  lease, t . h e  r i g h t s  and o b l i g a t i o n s  of  t h e  

p a r t i . e s  a r e  d e t e r m i n e d  b y  r e f e r e n c e  t o  Lhe i n s t r u m e n t  (id. ) . 

U n l e s s  g r o u n d s  e x i s t  

Here, j t  i s  c l e a r  t h a t  t . h e  J,easc permits the Landlord to 

t e rmina te  t.he t e r i a n c y  w i t h  12 months n o t - l c c ,  when t h e  t e r m i n a t i o n  
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i s  b e c a u s e  o f  d e m o l i t i o n  o r  r e b u i l d i n g  ( P l a i n t i f f ’ s  Ex .  1 ¶68). 

Along w i t h  termination, 

c0mperlsat.e E ’ l a i n f i f f  by  paying t h e  c o s t  of c o n s t r u c t i o n  which 

“shall not- exceed $ 1 2 5 , 0 0 0  and  s h a l l  be a m o r t i - z e d  an  a s t r a i g h t  

line basis o v e r  a pe r iod  of  f i v e  (5) y e a r s  from the d a t e  (.I€ this 

Lease. ’ I  (u. ) . 

t h e  Lease p r o v i d e s  t h a t  Iihe ] . and lo rd  W i l l  

P l a i n t i f f  a r g u e s  t h a t  desp i , te  t h i s  p r o v i s i o n  in t h e  L e a s e ,  

t h e  Landlord may n o t  terminate t h e  t e n a n c y  and s h o u l d  be enjoined 

f r o m  d o i n g  s o  because the Not. ice  w a s  d e f e c t i v e .  

To s u c c e e d  or1 a p r e l . i m i n a r y  i n j u n c t i o n  m o t i o n ,  p l a i n t i f f  

must .  show; (1) d p r o b a b i l i t y  of  success on the meri ts  of a n  

u n d e r l y i n g  a c t i o n ;  (2) a danger  of i r r e p a r a b l e  injury i f  a n  

i n j u n c t i o n  i s  not. i -ssued;  and ( 3 )  a b a l a n c i n q  of t h e  e y u i t j e s  i n  

t h e  plaintiff’s €aver (Bar r ,  A t - l m a n ,  L i p s h i e ,  Gerstman, New York 

C i v i l  Practice B e f o r e  T r i a l ,  [James Puh1. i sh ing  20061 S17: 1 1 1  

citiny Actna Ins. Co. v. Casasso, 75 N Y 7 c 3  860 [1990]) - 

“To Lhc: e x t e n t  that. no t i . ce  is a m a t e r i a l  i s s u e  i n  t - h i s  o r  

similar matters, t h i s  C o u r t  takes t h e  position that the 

a p p r o p r i a t e  standard for- assessment. of t .he  adequacy of n o t i c e  i s  

one (.I€ r e a s o n a b l e n e s s  i n  v i ew of aJ.1 a t t . e n d a n t  ci r c u m s t a n c e s .  ‘I 

(Hughes v. Lennox Hill Hospital, 2 2 6  AD2d 6, 1.7 [l” Dept 19961). 

Here, the N o t i c e  a s  a whol-e, s u f f i c i e n t l y  and a d e q u a t - e l y  

advises Plaintiff of  t h e  c i r c u m s t a n c e s  and  e n a b l e s  P l a i n t i f f  to 

frc7Tnc a defense  1; .c. t - h a t  t h e  a m o u n t  Land1.or.d paid P l a j - n t i f f  i s  
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i n s u f f i c j  e n t  pursuant t.o t h e  Z,ease] 

O r g a n i z a t - i o n ,  Tnc., et al., v .  p i r e c t o r s  G u i l d  of America ,  Inc., 

2 9 7  A.D.2d 241 [lZt dept  20021; J e w i s h  TheQ1. Seminarv of Am. v 

F i t z e r ,  258  A D 2 d  3 3 7 ,  3 3 8 ) .  

(Rascof f / Z s v b L a t  

L a n d l o r d ‘ s  twelve month Notice provides t h a t  t h e  Premises 

o c c u p i e d  by  Mor ie t t i ‘ s  Food C o r p . ,  

A r t i c l e  68  of the  L e a s e  because Lhe Land lo rd  i.nter-ids to demolish 

or rebui1.d t h e  b u i l d i n g .  (Plaintiff‘s Ex.  3 ) .  The N o t i c e  J u r t h e r  

provides t h a t  a check  i n  t h e  amount of  $ 2 7 , 0 8 3 . 3 3  i s  enclosed 

p u r s u a n t  to c a l c u l a t i o n s  based on A r t i c l e  68  01 t h e  Lease 

l ’he  C o u r t  does note t . h a t  t h e  amount s t a t e d  i n  \:he N o t i c c  i.s n o t  

t h c  amount t.he c h e c k  was made for. 

i s  bei.ny t e r - m i n a t e d  p u r s u a n t  t o  

(id.). 

l‘he Lease prov jc l e s  t h a t  “ [ i l n  t h e  e v e n t  Owner exercises t .he 

right t o  t e r m i n a t e  pursuant t o  t h i s  p a r a g r a p h ,  Owner shall pay 

Tenan t  T e n a n t ’  s r e m a i n i n g  unamortized cost. of  c o n s t - r u c t i o n  of  t h e  

store f a c i 1 i t . y  as n e  t h e  date of t e r m i n a t i o n .  F o r  t h e  purpose of  

t h i s  paragraph, t e n a n t ’ s  c o s t  of  c o n s t - r u c t i o n  s h a l l  no t  e x c e e d  

$ 1 2 5 , 0 0 0  and s h a l l  he amor t - i zed  o n  a s t r a i g h t  l i n e  basis over a 

p e r i o d  of  f i v c  (.5) 

( P L a i . r i t i € f ’ s  Ex. . I )  . A1.though p3 a i n t i f f  a r y u c s  t h a t .  t h c  

c a l c u l a t i o n  should be based on t . h e  time it r e c e i v e d  the N o t i c : e  t o  

years from t h e  d a t e  of  this Lease.” 

t e r m i - n a t e ,  Defendant.  i s  on1.y ob1igat:ed t n  pay  from the d a t e  of  

t h e  t e r m j - n a t i o n  of Lhc Lease. 

The 1.ease was en l le red  i n t o  on A u g u s t  31., 2005 b u t  the Lease 
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term commenced on September 1, 2005. The Lease terminat-ed on 

Auqust 31, 2009, a period of 48 months .  

T a k i n g  the maximum compensable costs of c o n s t r u c t i o n  u n d e r  

the Lease [$125,000] and amortizing it over five y e a r s  [60 

moriLhs1 

[125,000/60]. From t .he  new termination d a L e  of the l ea se  [August 

31, 20091, 

original termination date of the Lease [August.  31, 20101. AS 

s u c h ,  Plaintiff is entitled to $24,999.99 [$2,@83.33 X 1.2 = 

24,999.991. 

y i e l d  a maximum monthly payment of $2,083.33 

12 months wou1.d remain on the first five y e a r s  on the 

The subject .  termination clause is not arnbiquous. The plain 

lanyuaqe of the Demolition provision of t h e  governing termination 

clause entitles t . he  Landlord to issue a notice of termination 

once “the Owner shall ciecj.de to demolish the criLire Building or 

rch i i i ld  and construct a new building” (Plaintiff’s Ex. I ¶68) and 

requires nothing more 

n o t i c e  w a s  defective, in p a r t  because no financing documentation 

or p r o o f s  of intent to d e m o l i s h  were included in the Notice]. 

[ c o n t r a r y  t.o Plaintiff’s argument  t ha t .  

P l a i n t - i f f  has stated no basis why the notice served by 

Landlord s h o u l d  be regarded as unreasonable or, alternatively, 

shou.1d be subject t o  strict. construction as a matter of equjty. 

Therefore, there is no merit to Plaint;-ff’s allegation t h a t  it 

has not been q I v e n  reasonable notice of  the g r o u n d s  upon which 

Lhc p r o c e e d i n g  is based  a n d  nn reason t o  grant injunctive r e l i e f .  
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Accordingly, it is 

ORDE,KED that Plaintiff’s motion  f o r  a p r e l i m i r . l a r y  i n j u n c t i o n  

is d e n i e d .  

T h i s  memorandum o p i n i o n  constitutes the dccj s i o n  and o r d e r  

of the C o u r t .  

ITON. WALTER B. TOLUB, J . S . C .  
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