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INDEXNO. 15142-09 - 

SUPREME COURT - STATE OF NEW YORK 
IAS PART 17 - SUFFOLK COUNTY 

P R E S E N T :  

i 1 0 1 1  JJXER H. MAYER APPLICATION FOR AN 
Justice of the Supreme Court ORDER OF REFERENCE 

X _ _ _  ..................................................... 
1 ISHC HANK USA, N.A., AS INDENTURE 

I Rl S'I EE FOR rHE REGISTERED 
V( 11 EHOI,I>ERS OF RENAISSANCE HOME : 213-44 38'h Avenue 
1 I1 Y I OAN TRUST 2007-1, 

DE ROSE & SURICO 
Attorneys for Plaintiff 

Bayside, N. Y. 11361 

Plaintiff, 

- against - 

1 ' I  2 l i t  C) I ,  S 1: N. TEACHERS FEDERAL 
( . R l  D1 I UNION and "JOHN DOE" #1-10, 
" \ IAKY IIOE" #1-10, and "JANE DOE" 
ri i - 1 0, the names being fictitious, their true 
iiiiincs being unknown to the plaintiff, persons 
1 nteiided being pcrsons in possession of 
por1ions of the przmises herein described, 

Defendants. : 
X ......................................................... 

L pon the reading and filing of the following papers in this matter : Ex parte application for an 
( ) I  clc'~ oi' rei'erencc filed on July 13, 2009, as supported by the affirmation of Vincent Surico, Esq. dated 
lu l>  1.2009 and the application having been submitted to the undersigned, upon due deliberation and 

c onsidcration by lhe court of the foregoing papers, the motion is decided as follows: it is 

ORDERE'D that plaintiffs application (seq. # 0011 for an order of reference in this residential 
I ( J I C " C  losure actioii is considered under 2008 NY Laws, Chapter 472, enacted August 5 ,  2008, as well as 
t tic. I clateti statutes and case law, and is hereby denied without prejudice and with leave to resubmit upon 
jvcipcr papers for the following reason[s]: (1) The plaintiff has failed to submit proper evidentiary proof, 
including an afficavit from one with personal knowledge ofthe facts, as to whether O K  not the loan in 
i cv-cclosure in this action is a "subprime home loan" as defined in RPAPL 5 1304 or a "high-cost home 
ILm as detined In Banking Law $6-1; (2) The plaintiff has failed to submit evidentiary proof of 
LO1llpll.ince with .he requirements of CPLR §3215(f), including but not limited to a proper affidavit of 
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! J C I C  b! the plaintiff or a complaint verified by the plaintiff and not merely by an attorney or non-party, 
W C I I  as a sert'icer who has no personal knowledge of the facts alleged therein and/or has not 
t:enionstratcd that it is the lawful agent of the plaintiff; (3). The plaintiff has failed to submit evidentiary 
p i  (I(>!'. including a n  affidavit from one with personal knowledge, of proper compliance: with the time and 
iuntent requirements specified in the notice of default provisions set forth in the mortgage, and 
L \  Idcntiary proof of proper service of said notice, and it is further 

ORDER1:'D that the plaintiff shall promptly serve a copy of this Order upon all defendants and 
.hall provide proof of such service to the Court at the time of any submission of a future application for 
I!IC i-clief'sought lierein; and it is further 

ORDERKD that with regard to any future applications by the plaintiff, if the Court determines 
i licit such applications have been submitted without proper regard for the applicable statutory and case 
:a \v  or  without regard for the required proofs delineated herein, the Court may, in its discretion, deny 
wch  applications with prejudice and/or impose sanctions pursuant to 22 NYCRR 5130-1, and may deny 
thow costs and attorneys fees attendant with the filing of such future applications. 

I n  this foreclosure action, the plaintiff filed a summons and complaint on April 22, 2009 which 
, i I  I q e s  that the dcfendant-homeowner, Pearl Olsen, defaulted in payments with regard to a mortgage, 
Jcitcil .lanuan. 25. 2007 in the principal amount of $198,000 and given by the defendant for the premises 
located at 3 I 19 Filcon Avenue, Medford, New York. The promissory note that is secured by the 
mortgage I S  a "fixed rate stepped payment note" bearing an interest rate of 8.540 %. The plaintiff now 
beehs a default order of reference. For the reasons set forth herein, the plaintiffs application is denied, 
M ithout prejudice. 

I r  i x  ostensibly well known that on August 5 ,  2008, Senate Bill 8143 was approved and enacted 
.i\ LOOX N Y  Law;, Chapter 472, which has unofficially been referred to as the Subpriine Lending 
licloriii Act  With regard to foreclosure actions [such as the one herein] commenced after September 

I .2008. KPAPL 1302[1], sets forth several pleading requirements that must be satisfied in any mortgage 
1 0 1  CLlosure actio11 " relating to a high-cost home loan or a subprime home loan ". Further, as a result of 
~lii\ lcgislation. C PLR 3408 was added [effective 8/5/08], mandating that a settlement conference be 
xhcduled and conducted by the court within sixty [60] days of the filing of proof of service with the 
( : i d .  i f  the foreclosure action involves a subprime, non traditional or high cost loan. Finally, the Rules 
of  our^ were amended after the enactment of L.2008, ch.472 to require that a special RJI form be 

i t  ilr/ed by the pliiintiff seeking judicial intervention in any foreclosure action relating, to a subprime or 
piigh cost loan The utilization of the special RJI serves to alert the court in the very first instance that a 
iimdatory confei-ence under CPLR 3408 may need to be scheduled. 

KPAPI, 1304(c), defines a "subprime home loan" as "a home loan consummated between January 
1 . '{IO? and September 1,2008 in which the terms of the loan exceed the threshold as defined in 

[* 2]



1304(d) I . "  Whether or not a loan satisfies one of the "thresholds," as defined in RPAPL 
? 1 304(d), depends; upon whether the loan is a first lien mortgage loan or a subordinate mortgage lien, 
rnd upon various other factors, such as annual percentage rate, time of loan consummation, periods of 

mLit urit!. percentage points over yield on treasury securities, and any applicable initial or introductory 
pertod. I'he statute appears to exempt any loan that exceeds the "conforming loan size" as established 
r\  !he !ederal national mortgage association [ RPAPL 1304[5][b][I]. The definition specifically 

<I i c rm (>!'twelve inonths or less, such as a loan to purchase a new dwelling where the borrower plans to 
\ell 'I current dwelling within twelve months, or a home equity line of credit." The meaning of the term 
' L( mrummated" iv not specifically defined in any of the foreclosure-related statutes. Generally, with 
I cgai d to ii business transaction, for example, the transaction is "consummated" when it is actually 
Lomi7leled Accordingly, with regard to a loan agreement, the date of consummation may be construed 
I tilean the date on which a loan transaction is final, or when the loan is actually funded; however, in 
. i n a i ~  Ling the legislation applicable to foreclosure actions, this Court finds that, as used in the statutes 
I tic\ ant to foreclosures, a loan is "consummated" at the time the borrower executes the note and 
I i i o r t  gage 1 lere. because of the date that this action was commenced, the Court must ascertain whether 
k 11 not  this action involves a "high-cost home loan" or "subprime home loan" as defined by statute. 

c'xc rides a transaction to finance the initial construction of a dwelling, a temporary oir 'bridge' loan with 

kinking I,aw 6-l(d) defines "high-cost home loan" as "a home loan in which the terms of the loan 
t.*\(.ced one or mcre of the thresholds as defined in [Banking Law 6-l(g)]." Pursuant to Banking Law 
:;h-lt g). whether or not a loan satisfies one of the "thresholds" depends upon several factors, such as 
interest rates. loan types, loan amounts, loan periods, periods of maturity, annual percentage rates, 
px>cntagec of'to'al points and fees, yields on treasury securities, and bona fide loan discount points. 
\I)! combination or permutation of the "threshold" variables set forth in RPAPL 9 1304(d) or Banking 

I .it\ 6-l(g) may cause a mortgage to meet the definition of a "subprime home loan" or a "high-cost home 
l , \ ' i I l  

Based on the variables and the complexities of the parameters involved in defining these terms, 
11w 'ourt will not engage in surmise and/or conjecture and draw its own conclusions (as to whether or not 
i tic loan at issue meets the definition of a "subprime home loan" or a "high-cost home loan." Here, the 
nieiest rate that rhe home loan bears [ 8.540%] suggests that the loan may, in fact, be a sub prime loan. 
licked. there must be competent evidence of this narrow issue. This is particularly true, given the 
cgi ilalive intent of and express protections afforded to homeowners under the statutes related to 
!oreclosure actions. The court believes that the determination of whether the pleadings are sufficient 
unctcr iIPAI'12 1302 and/or whether to schedule a mandatory conference under CPLR 3408 should not 
!iinge upon the court reaching a conclusion on anything but compelling and reliable evidence as to the 
t! pc, o r  character of the subject home loan. As noted below, there must be an affidavit of merit from the 
p r ~ y  on  all substantive aspects of the action. 

Here. the affirmation of Vincent Surico Esq. is totally silent on the identificatiion of the type of 
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(m ihar IS the suhject of this action. Further, there is nothing in the complaint [which was verified by 
:IC- ,i:torney I that $;beds any light on this important issue. As noted, the loan itself suggests that it may 

*,i i  I i n t o  the sub prime category. Accordingly, since the plaintiff did not provide proof in evidentiary 
o n i ~  including an affidavit from one with personal knowledge, as to whether or not this matter involves 
!le limxIosurc of'a "subprime home loan" or a "high-cost home loan," as defined by statute, the court 
n i i \ :  deny the application, without prejudice to renewal upon proper proof. 

i he court further finds that the plaintiffs affidavit of merit that was ostensibly filed pursuant to 
i l'i i Z  :2 1 51 t'[ is insufficient. In relevant part, CPLR $321 5(a) states: "When a defendant has failed to 
ippt tx .  plead or proceed to trial of an action reached and called for trial, or when the court orders a 
Jisiniss;iI l i l t  any other neglect to proceed, the plaintiff may seek a default judgment against him." With 
I q ~ r d  to proof' necessary on a motion for default in general, CPLR 32 15(Q states, in relevant part, that 
' 

l i i  any applicalion for judgment by default, the applicant shall file proof of service of the summons 
m i  the complaint . . . and proof of the facts constituting the claim, the default and the amount due by 
;i 1 tici'tb 1 t made by the party . . . Where a verified complaint has been served, it may be used as the 
,iffidLivrt of thc facts constituting the claim and the amount due; in such case, an affidavit as to the 
creiaiilt shall be made by the party or the party's attorney. . . . Proof of mailing the notice required by 
1 I Pl i i  72 1 5(g)J. where applicable, shall also be filed." 

%'I thou1 an affidavit by the plaintiff regarding the facts constituting the claim and amounts due 
i t 1  tlic alternative, an affidavit by the plaintiff that its agent has the authority to set forth such facts and 

2moiints  due, the statutory requirements are not satisfied. In the absence of either a proper affidavit by 
:lie iur t l  (3r d complaint verified by the party, not merely by an attorney with no personal knowledge or 
r n  c~ loan service entity that does not establish its authority, the entry of judgment by default is erroneous 
w e  I'cniston v f,pstein, 10 AD3d 450, 780 NYS2d 919 [2d Dept 20041; Grainger v Wright, 274 AD2d 
4 9  13 NYS2d 182 [2d Dept 20001; Finnegan v. Sheahan, 269 AD2d 491,703 NYS2d 734 [2d Dept 
2 0 0 0 [ :  tlamii v. Winter, 234 AD2d 422, 651 NYS2d 149 [2d Dept 19961). Here, there is nothing from 
(tic i3laintiff'statiiig that the alleged agent, Ocwen Loan Servicing, has the authority to act on the 
p1iiintit'f.s behalf This is a fatal defect. 

f inall!, as noted previously, the court finds that there is a failure to submit evidentiary proof, 
I i I L  i i l i l l ~ ~ g  an affidavit from one with personal knowledge, of proper compliance with the time and 
o i i ~ a i i  requirenimts specified in the notice of default provisions set forth in the mortgage, and 

1'1 identiaq prooi of proper service of said notice. When a mortgage agreement such as the one herein 
pai (igraph 72 [ requires that, prior to acceleration of the mortgage, a lender must serve the borrower with 
I t30ticc: to cure the default, there must be evidentiary proof of compliance with that requirement. Vague 
~ \ i ~ i t i o n s  from one without personal knowledge, including those contained in an attorney's affirmation 

11: an al'fidavit from the plaintiffs officer, are insufficient to establish that the lender complied with 
~ c l  I pre-acceleration requirements (see, e.g., Norwest Bank Minnesota, N.A. v Sabloff, 297 AD2d 722, 
7-4*" YYS2d 559 [2d Dept 20021; CAB Associates v State of New York, 14 AD3d 639,789 NYS2d 31 1 
i 1J Ilcpt 20051). Likewise, the absence of any information as to compliance with the notice provisions 
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i hi, mortgage is clearly insufficient. Here, there is no evidence at all that the required notice was 
i~zailt.d to the defendant. Failure of the plaintiff to submit proper proof of such compliance requires the 
t i ~ : ~ ~ j a l  of the reliel requested by the plaintiff in this application. 

% ills conrtitules the order of the court. 
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