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INDEX NO.2463-2009 

SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART 17 - SUFFOLK COUNTY 

P R E S E N T :  

~101i  I’IXER H. MAYER 
Justice of the Supreme Court 

Plaintiff( s) , 

- against - 

I i< .2 ’Lk. 1. INGOGLIA; KATHRYN INGOGLIA; : 
. I (  )lib DOE kc 1-5“ .\ND “JANE DOE #1-5” said : 

iitjnies being fictitious, it being the intention of : 
l’l,iintiff‘to designate any and all occupants, tenants, : 
pet sons or corporations, if any, having or claiming : 
‘ 1 ~  interest in or lien upon the premises being 
1 o r x  losed herein. 

MOTION DATE 5-22-09 
ADJ. DATE 5-26-09 
Mot. Seq. # 001 - RTFC 

Fein, Such & Crane, LLP 
Attorneys for Plaintiff 
747 Chestnut Ridge Road 
Chestnut Ridge, New York 10977-62 16 

Frank J. Ingoglia 
Kathryn Ingoglia 
Defendants Pro Se 
9 Gristmill Court 
Kings Park, New York 11754 

I ipon the reading and filing ofthe following papers in this matter: ( 1 )  Notice ofMotion by the plaintiff, dated April 
’ I  _ ‘ i i t i c i  a n d  supporting papers; and now 

i : P O N  I I l f E 3  I>ELIBERATION AND CONSIDERATION BY THE COURT of the foregoing papers, 
I ! I \ ~  i iiotion I S  decided as follows: it is 

ORDERED that plaintiffs application (seq. # 001) for an order of reference in this foreclosure action 
;onsidered under CPLR 3408, as well as the related statutes and case law, and is hereby denied without 

iirc1udic.e and with leave to resubmit upon proper papers, for the following reasons: (1) failure to submit 
t.>\ itientiar> proof, including an affidavit from one with personal knowledge, as to whether or not, pursuant to 
f i’l 11 3408, this actim is a residential foreclosure involving a “high-cost home loan” consummated between 
I . inuar~ 1 .  2003 and September 1, 2008 or a “subprime” or “nontraditional home loan” {(as those terms are 
Jc.fined under RPAPI, 5 1304), as well as evidentiary proof, including an attorney’s affirmal.ion, of compliance 
A 111 I requirements of’ CPLR 3408, if applicable, regarding mandatory settlement conferences in residential 
+oreclo4ure actions; I 2) failure to submit evidentiary proof, including an affidavit from one with personal 
k i t o \ ~  ledge. of proper compliance with the time and content requirements specified in th:e notice of default 
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;’rtGL isions \et ibi-th in the mortgage, and evidentiary proof ofproper service of said notice; ( 3 )  failure to submit 
L’t 1ilenti;iry proof. including an attorney’s affirmation, of compliance with the form, type size, type face, paper 
, ( I  o r  mJ content requirements for foreclosure notices, pursuant to RPAPL $1303, which applies to actions 

iiineiicecl on or after February 1,2007 (as amended August 5,2008), as well as an affidavit ofproper service 
\ I  \ i x h  ~iotice; (4) failure to submit evidentiary proof, including an attorney’s affirmation, of compliance with 

iilc’ lorn\,  content. type size, and type face requirements of RPAPL $1320 regarding special summonses in 
residential foreclosure actions, and evidentiary proof of proper service of said special summons; ( 5 )  failure to 
.‘i;uiiiit cvidentiary proof, including an affidavit from one with personal knowledge, as to whether, pursuant to 
1Ct) q P L  $1102. :he action involves a “high-cost home loan” or a “subprime home loan” (as such terms are 
tictilied in Banking I aw $6-1 and 46-m, respectively) and, if so, evidentiary proof, including an attorney’s 
‘1 i’lirniatron, of compliance with the pleading requirements of WAPL 4 1302 regarding high-cost and subprime 
home loans; and (6) failure to submit evidentiary proof, including an affidavit from one with personal 
hiit tivledge. as to whether, pursuant to RPAPL 4 1304, this action involves a “high-cost home loan” (as defined 
i i  k ink ing  Lam $6-11, or a “subprime home loan” or a “non-traditional home loan” (as defined in RPAPL 

? I ;04) and, if so, evidentiary proof, including an attorney’s affirmation, of compliance with the requirements 
RP \PI. $ I304 regarding the pre-commencement notice required in foreclosure actions; and it is further 

ORDERED that, inasmuch as the plaintiff has failed to properly show that the loan i n  foreclosure is not 
.I high-cost home loan” consummated between January 1,2003 or a “subprime home loan” or “non-traditional 
% nie loan” as those lerms are defined in RPAPL $1304, pursuant to CPLR 3408(a), a mandatory settlement 
.x\i:fereiict‘ is hereby scheduled for January 20,2010,9:30 a.m., before the undersigned, llocated at Room A- 
l;i) Part 17. One Court Street, Riverhead, NY 11901 (631-852-1760), for the purpose of holding settlement 
.I \cussions pertaining to the relative rights and obligations of the parties under the mortgage loan documents, 
i i i ,  luding but not limited to determining whether the parties can reach a mutually agreeable resolution to help 
ltw defendant avoid losing his or her home, and evaluating the potential for a resolution in which payment 
~~~-1iedules or amounts may be modified or other workout options may be agreed to, and for whatever other 
pirposcs the Court deems appropriate; and it is further 

ORDERED that, pursuant to CPLR 3408(c), at the scheduled conference, the plaintiff shall appear in 
p. I son o r  by counsel, and if appearing by counsel, such counsel shall be fully authorized to dispose of the case; 

l,t I: i\ further 

ORDERED that the plaintiff shall promptly serve a copy of this Order upon the homeowners 
cic.iendant(s). at all known addresses, via certified mail (return receipt requested) by first class mail, and 
+.ip)n all other defendants via first class mail, and shall provide the affidavit(s) of such service to the Court at 
tic 1 ime of any scheduled conference, and annex a copy of this Order and the affidavit(s) of‘ service as exhibits 

io ,in! ivoiion resubmitted pursuant to this Order; and it is further 

ORDERED that with regard to any scheduled court conferences or future applications by the plaintiff, 
I ihc C w r t  determines that such conferences have been attended, or such applications have been submitted, 

i l l low proper regard for the applicable statutory and case law, or without regard for the required proofs 
..ii.lincated herein. thc Court may, in its discretion, dismiss this case or deny such applications with prejudice 
~ i r d  0 1  I impose sanctions pursuant to 22 NYCRR fj 130- 1, and may deny those costs and attorneys fees attendant 
v i r l i  the filing of’ such future applications. 

in this foreclosure action, the plaintiff filed a summons and complaint on January 28, 2009, which 
:‘ ~c~i t~ : i l l>  alleges that the defendant-homeowners, Frank J. Ingoglia and Kathryn Ingoglia, defaulted in 
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17 ineiits Lvith iegard to a mortgage, dated January 27, 2006, in the principal amount of $:292,000.00, for the 
p m i s e s  located at 5 I Bowdoin Road, Centereach, New York 1 1720. The plaintiff now seeks a default order 
( 1 1  rialerence and requests amendment of the caption to substitute tenant(s) in the place and stead of the "Doe" 
i1:tcndants Foi the reasons set forth herein, the plaintift's application is denied. 

\ \  part of the legislation intended to protect homeowners in foreclosure, CPLR 3408 was enacted 
ijkii>.uant LO 2008 NY Law, Chapter 472, Section 3, which became effective August 5 ,  2008. The statute does 
11(1t <late xi effective date, nor does it specify its applicability to actions commenced on or after a date certain; 
~ - I ~ ~ ~ ~ L * w ~ ~  since Section 3-a of Ch. 472 deals only with settlement conferences for those actions commenced 
iv itor t o  Septeniber 1,2008, and since September 1,2008 is the effective date for other relevant statutes enacted 

b i  mended by :!(I08 NY Law, Ch. 472, this Court finds that CPLR 3408 applies to actions commenced on or 
, i f t r  September I .  2008. 

Paragraph (a) of CPLR 3408 essentially requires the court to hold a mandatory settlement conferences 
i i 'weclosure actionv involving a high-cost home loans, subprime home loans or nontraditional home loans. 

1 i ic purpose ofthose mandatory settlement conferences is to conduct "settlement discussions pertaining to the 
7 t * id t iw  rights and obligations of the parties under the mortgage loan documents, including, but not limited to 
cic~termining whether the parties can reach a mutually agreeable resolution to help the defendant avoid losing 
i i y  o r  her home and evaluating the potential for a resolution in which payment schedules or amounts may be 
votlified or other workout options may be agreed to, and for whatever other purposes the court deems 
q~p-opi  late " 7 he motion papers submitted in this matter establish that this is, indeed, a foreclosure action 
~ i \ o I ~ m i g  a residential mortgage loan, and that the action was initiated on or after September 1, 2008. 
I wrefore. the Court must determine whether or not the mandates of CPLR 3408 apply. The plaintiffhas failed 
*(i submit proper evidentiary proof, including an affidavit from one with personal knowledge, as to whether or 
* L . I <  thc loan in Ioreclosure is a "high cost home loan," a "subprime home loan," or a "non-traditional home 
i i ~ , t i i . "  '1s those terms are defined in the applicable statutes. 

i t  14 not enough for a plaintiff or plaintiffs attorney to make conclusory statements o [the inapplicability 
1 1  t PI I< 1408 as relates to the subject loan. In support of its motion, the plaintiff submils an affidavit from 

Id ice-President, Sheri D. Hall, in which Ms. Hall claims that the defendants are not entitled to a mandatory 
. iiirl Conference because, based on the affidavit of service, "it appears that the borrower/s do not reside at the 
> I  ihlcc.t propert! I' and that it is, therefore, her "belief that the mortgage being foreclosed is not a 'home loan'" 
a i r  i t  ling the deiindants to such a conference. The Court, however, will not rely on such coriclusory statements 
f.1 t hc  plaintiff or plaintiff's process server to the detriment of the borrower-defendants. Pursuant to RPAPL 
2 1 7 0 4  i \(b)(iv).  the definition of a "home loan," which may qualify for a mandatory settlement conference, 
iniluiics one in which the premises "is or will be occupied by the borrower as the borrower's principal 
.t i i  t.lling" (emphasis supplied). Therefore, a mere general statement from plaintiff, plainliff s process server 
'I iplairitiff-s counsel that states, for example, that the defendant resides or was served with process at an 
ci~!dres~ other than the mortgaged premises, is not dispositive on the residency issue for purposes of excluding 
!!1c matter from the mandatory conference requirements of CPLR 3408. In keeping with the obvious 
1x imeo\Yner-protective legislative intent of the relevant foreclosure statutes, the Court errs on the side of those 
pi \>TCctioiis and herehy directs that a settlement conference pursuant to CPLR 3408 shall be held in accordance 
$ 5  i t t i  this Order 

i 'oncerning default notices, when a mortgage agreement requires that, prior to acceleration of the 
$2 )itgage. J lender must serve the borrower with a notice to cure a default, mere conclusory assertions from one 
'Z. I h ~ u t  personal knowledge, including those contained in an attorney's affirmation, are insufficient to establish 
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i i :cLi  [lie ender complied with such pre-acceleration requirements (see, e.g., Norwest Bunk Minnesota, N A .  v 
trr/?ioff 297 AD2d 722,747 NYS2d 559 [2d Dept 20021; CAB Associates v State ofNew York, 14 AD3d 639, 
-‘X‘) YL S I  3 1 1 [2d Dept 20051). Since the plaintiff has failed to submit proper proof of such compliance, the 
r.cilct requested 51 the plaintiff must be denied (id). 

01 t orecbiosure actions commenced on or after February 1, 2007, RPAPL $ 1303( 1) requires that the 
i t  ~ * Y L  losing pal ty in a mortgage foreclosure action, which involves residential real property consisting of 

I VJ -occupied one-to-four-family dwellings shall provide notice to the mortgagor in accordance with the 
7 !  I \  i-,ions of this section with regard to information and assistance about the foreclosure process.’’ Pursuant 

y i  i<P 4PI- 3 130 i (2), the “notice required by this section shall be delivered with the summons and complaint 
* (  iomnience a foreclosure action . . . [and] shall be in bold, fourteen-point type and shall be printed on colored 
;mpct that is other than the color of the summons and complaint, and the title of the notice shall be in bold, 

ci i t )  -point type [and] shall be on its own page.” The specific statutorily required language of the notice is 
forth in  RPAPI, 8 1303(3), which was amended on August 5,2008 to require additional language for actions 

:c>rnmeiiced on or after September 1, 2008. 

I’he plaintiff’s summons and complaint and notice of pendency were filed with the County Clerk on or 
i j - c ’ i  t-ebruarq 1 ,  2007, thereby requiring compliance with the notice provisions set forth in RPAPL $1303. 
Pi Liinriff’ has failed to submit proper evidentiary proof, including an attorney’s affirmation, upon which the 
; oein may conclude that the requirements of RPAPL §1303(2) have been satisfied, specifically regarding the 
:ontent type size and paper color of the notice. Merely annexing a copy of a purportedly compliant notice does 
ill I x o i  ide a sufficient basis upon which the Court may conclude as a matter of law that the plaintiff has 
I c~tnplied with the substantive and procedural requirements of the statute. Since the plaintiff has failed to 
,xLtrlish compliance with the notice requirements of RPAPL $1303, its application for an order of reference 
ii I 1st t7t‘ denied 

1 o provide additional protection to homeowners in foreclosure, the legislature also enacted RPAPL 
: i It) to require a mortgagee to provide additional notice to the mortgagor-homeowner that a foreclosure action 

I L ~ <  been commenceti. In this regard, effective August 1, 2007 for foreclosure actions involving residential 
pr q ) e m  containing not more than three units, RPAPL 9 1320 imposes a special summons requirement, in 
<iJJition to the usual summons requirements. The additional notice requirement, which nnust be in boldface 
11 ix. provides an explicit warning to defendant-mortgagors, that they are in danger of losing their home and 
i i c i c  ing ,I detault judgment entered against them if they fail to respond to the summons by serving an answer 
 on the mort~agee--plaintiff s attorney and by filing an answer with the court. The notice also informs 
i L *  lciidant-homcowiiers that sending a payment to the mortgage company will not stop the foreclosure action, 

1 xhises  them to speak to an attorney or go to the court for further information on how to answer the 
r i i i i on \  The esacf form and language of the required notice are specified in the statute. Plaintiffs failure 

( 1  - , r i m i t  an attomej’s affirmation of compliance with the special summons requirements of RPAPL $1320, 
d pro,, 1’ of’ proper service of the special summons, requires denial of the plaintiffs application for an order 

: t  rctercnce 

Ll’iili respect to foreclosure actions commenced on or after September 1, 2008 involving a “high-cost 
)i t t b  i (  tan” or ”subprime home loan,” as those terms are defined in Banking Law $6-1 and $6-m, respectively, 

i? 1’ \ P I  $ 1  302( i ) requires that the plaintiffs complaint “must contain an affirmative allegation that at the time 
1 1 ,  pr-oieeding IS commenced, the plaintiff (a) is the owner and holder of the subject mortgage and note, or has 
x‘cn delegated i he authority to institute a mortgage foreclosure action by the owner and holder of the subject 
ut t g w c  and note: and (b) has complied with all of the provisions of [Banking Law §595-a] and any rules and 
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c : ~ ~ d ~ i t i o i i s  proniulga~ed thereunder, [Banking Law $6-1 or 6-m], and [RPAPL $ 13041.” The plaintiffhas failed 
r {  >Libinit proper evidentiary proof, including an affidavit from one with personal knowledge, as to whether or 
wi ~ h c  ~ubject Ioan being foreclosed qualifies as a “high-cost home loan” or a “subprime home loan,” and an 

. i t  11 11 n q  ‘ s  afflrmatiort establishing that the pleading requirements of RPAPL $ 1302 have been complied with. 
1 1 1  t l ic .ilternative. the plaintiff must submit an affidavit as to the specific reasons why such pleading 

\ c i i i  cnients are not applicable to this action. Since plaintiffs moving papers fail to include such proper proof, 
hit qpiication must be denied. 

\iw cffectivt. September 1 , 2008 is RPAPL $ 1304, which requires that, with regard to a “high-cost 
; T I  gilt‘ [(ran.” “subprime home loan” or a “non-traditional home loan,” at least 90 days before a lender or 
1: r..gage loan servicer commences legal action against the borrower, including a mortgage foreclosure action, 
i!r - lcndcr or rnortgagz loan servicer must give the borrower a specific, statutorily prescribed notice. Inessence, 
rh, notice warn:, the borrower that he or she may lose his or her home because of the loan default, and provides 
i ri I ormation regardinj assistance for homeowners who are facing financial difficulty. The specific language 
.ti ( i  i!pt.-size requirements of the notice are set forth in RPAPL §1304(1). 

j’ursuanl to RPAPL $ 1304(2), the requisite 90-day notice must be “sent by the lender or mortgage loan 
~ ~ t ’ i  \ i c w  to the borrower, by registered or certified mail and also by first-class mail to the last known address 
t i t  l h c  borrower. and if different, to the residence which is the subject of the mortgage. Notice is considered 
$ 1  cn a \  ol‘the date it is mailed.” Without a proper affidavit from one with personal knowledge as to whether 
O I  i i ~ t  this action involves one of those types of loans identified by the statutes, as well as an attorney’s 
,ilfjimation of compliance with the requirements of RPAPL $1304, the Court may no1 grant an order of 
‘(”C‘encc 

Hased on the foregoing, the plaintiffs application for an order of reference is denied. 

I his constitutes the Decision and Order of the Court. 

1 i t d  Uovember 25, 2009 
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