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~ \ l E . N I ) E I )  SHORT FORM ORDER INDEX NO. 33835-2008 

SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART 17 - SUFFOLK COUNTY 

I i ( , i ’  -l’t;7 EK 14. MAYER 
.lustice of the Supreme Court 

. X 
! X I  I I 1.11 ( API l.;‘d, CORPORATION, 

Plaintiff(s), : 

- against - 

I b \Zk (’ INNISTRA, JR., CANNISTRA SUBS, : 
1‘*t 1I l~WlNE CANNISTRA, FC&SON, INC., 

i I )\lhllSSIC)NER OF TAXATION AND 
f !‘\ lY(y l -  and -’JOHN DOE NOS, 1-10’’ being : 
l i i i i : i o ~ i \  dnd unknown to plaintiff, the persons or : 
i u i  t ie\  :ntcnded being the tenants, occupants, 
: ~ c i  son\ O I  corporations, if any, having or claiming : 

I I  :iiicri‘st i n  o r  lien upon the premises described in : 
i 1 1 ~ I’( ~ n l p  13 1111. 

3S I E-I< RANK. N.A., NEW YORK STATE 

MOTION DATE 1 1-1 3-08 
ADJ. DATE 12-9-08 
Mot. Seq. ## 001 - MD 

Moritt Hock Hamroff & Horoiwitz, LLP 
Attorneys for Plaintiff 
400 Garden City Plaza 
Garden City, New York 1 1530 

Frank Cannistra, Jr. 
Defendant Pro se 
5 Indianwood Court 
Wading River, New York 1 1792. 

i ipon !he reading and filing of the following papers in this matter’ ( I )  Notice of Motion by the plaintiff, dated 
i h - 1  ‘: !008 and wpporting papers; and now 

i 1Y)N I)[ JIJ DELIBERATION AND CONSIDERATION BY THE COURT of the foregoing papers, 
ji.’ m)f Ion  IS decided as follows: it is 

ORDERED that plaintiffs application (seq. # O O l )  for an order of reference in this foreclosure action 
1 ,  Lt\ii\idered under CPLR 3408, as well as the related statutes and case law, and is hereby denied without 
,.rc.Iiidicc m d  with ieave to resubmit upon proper papers, for the following reasons: (1)  failure to submit 
.’\ idcntian proof. including an affidavit from one with personal knowledge, as to whether or not, pursuant to 

P! J< :4(18, this action is a residential foreclosure involving a “high-cost home loan” consummated between 
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t i b i n  ; ~ ?OO?  and September 1, 2008 or a “subprime” or “nontraditional home loan” (as those terms are 
lit.~!incil uiidcr KI’API Q 1304), and whether the mortgagor defendant is known to be a resident of the property 

1 fi>reclosi ire'. as \cell as evidentiary proof, including an attorney’s affirmation, of compliance with 
. ~ : i ! i r c i i ~ r i i \  of‘ C‘PI R 3408, if applicable, regarding mandatory settlement conferences in residential 

O S I J ~ C  actions; (2) failure to submit evidentiary proof, including an affidavit from one with personal 
icdge. o I’ proper compliance with the time and content requirements specified in the notice of default 
1011s set forth in the mortgage, and evidentiary proof of proper service of said notice; (3) failure to submit 

* i t ici iI iq proo1: including an attorney’s affirmation, of compliance with the form, type size, type face, paper 
1 1 0 1  m i  content requirements for foreclosure notices, pursuant to RPAPL 5 1303, which applies to actions 

L rtiimenct:ti o n  or after February 1,2007 (as amended August 5,2008), as well as an affidavit of proper service 
I ’  ,:id1 notrcc (4) failure to submit evidentiary proof, including an attorney’s affirmation, of compliance with 

jorii:. content, type size, and type face requirements of RPAPL $1320 regarding special summonses in 
iLiciitial toreclosure actions, and evidentiary proof of proper service of said special summons; ( 5 )  failure to 

> i i h i i  CL identiary proof, including an affidavit from one with personal knowledge, as to whether, pursuant to 
I: 11’1 ;’. 1 302, the action involves a “high-cost home loan” or a “subprime home loan” ((as such terms are 
! i ~ i i i w f  in Pianking I aw $6-1 and $6-n1, respectively) and, if so, evidentiary proof, including an attorney’s 
11 I irniatinn. ofcompliance with the pleading requirements of RPAPL $ 1302 regarding high-cost and subprime 

lo;ms; (6) failure to submit evidentiary proof, including an affidavit from one with personal knowledge, 
.IC * $ )  ikhether. pursuant to RPAPL $1304, this action involves a “high-cost home loan” (as defined in Banking 
i bo-1 1. or  a “subprime home loan” or a “non-traditional home loan” (as defined in RPAPL 4 1304) and, if 

L 1 identiary proof. including an attorney’s affirmation, of compliance with the requirements of RPAPL 
: :( 14 regarding the pre-commencement notice required in foreclosure actions; and (7) failure of the affidavit 

11 -upprlri t o  he in properly sworn form, as required by CPLR $2309(b); and it is further 

t 

ORDERED that, inasmuch as the plaintiff has failed to properly show that the loan i n foreclosure is not 
h ig I~ -~ t ) s t  home loan” consummated between January 1,2003 or a “subprime home loan” or “non-traditional 

I (  I l i i ’  loan” as those terms are defined in RPAPL tj 1304, pursuant to CPLR 3408(a), a mandatory settlement 
. oriteieiice is hereby scheduled for December 2,2009 before the undersigned, located at Room A-259, Part 17, 
I !!IC ( ’oiirt  Street. Riverhead, NY 11901 (631-852-1760), for the purpose of holding settlement discussions 
p:rt‘iiiiiiig to the relative rights and obligations of the parties under the mortgage loan documents, including but 

1 iiniited to  dcterniining whether the parties can reach a mutually agreeable resolution to help the defendant 
i ~ ~ 1 ~ 1  /(lslrig INS o r  her home, and evaluating the potential for a resolution in which payment schedules or 
i l ~ 1 : ~ i i i i 1 ’ ~  n i a ~  bc modified or other workout options may be agreed to, and for whatever other purposes the 

ri Awns  appropiate; and it is further 

ORDERED that, pursuant to CPLR 3408(c), at the scheduled conference, the plaintiff shall appear in 
17.. w i i  01- h\ counsel. and if appearing by counsel, such counsel shall be fully authorized to dispose of the case. 

1 I iic clderidant appears pro se, the Court shall advise the defendant of the nature of the action and his or her 
% I ~ ! I I \  a x 1  responsibilities as a defendant; and it is further 

ORDERED that the plaintiff shall promptly serve a copy of this Order upon the horneowner defendant 
t i  <i i  I 1 \ 1 1 o ~ n  addresses, via certified mail (return receipt requested) and by first class mail, and upon all other 
!~*!c.niiunts ~ f i a  first class mail, and shall provide proof of such service to the Court at the time of any scheduled 
,,tItL’rciicc. and annex a copy of this Order and the affidavit(s) of service as exhibits to any motion resubmitted 

. ~ i i r ~ ( i c i n t  to this 0rdt.r; and it is further 
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ORDERED that with regard to any future applications by the plaintiff, if the Court determines that such 
Lrli-lic,iLioi-i5 ha \  e bcen submitted without proper regard for the applicable statutory and case law, or without 
:i i rJ lor   lie required proofs delineated herein, the Court may, in its discretion, deny such applications with 

1 1  t’i iiLiice and/or impose sanctions pursuant to 22 NYCRR 5 130-1, and may deny those costs and attorneys fees 
111% nJLini \ ~ i l l i  the filing of such future applications. 

I;I ih i c  hreclosure action, the plaintiff filed a summons and complaint on September 8, 2008, which 
. ~. . , :nt ia l l~ alleges that the mortgagor-defendant, Frank Cannistra, Jr., defaulted in payments with regard to a 
i i  ~~ttg‘igc~. dated Septcmber 12, 2005, in the principal amount of $120,000.00, for the premises located at 5 

i t ?  1.1 ti\\ (mt l  (’ourt, Wading River, New York. The plaintiff now seeks a default order of reference and requests 
iii  i.wimciit of the caption to reflect discontinuance against the “Doe“ defendants. For the reasons set forth 

Ilt:i ; i n .  t ! ~  plaintifl‘s application is denied. 

I I I  luls ‘OOh, the legislature enacted the Home Equity Theft Prevention Act (“the Act”), which amended 
L ~ ~ : a i ~ i ~  vxfions 01‘ New York’s Banking Law, Real Property Law and the Real Property Actions and 
!IT: ~ ~ ~ ~ ‘ c d i n g ~  I a u  . From the language of the amendments, the apparent intent of the legislature in promulgating 
1 hi. \c t  v, as to afford greater protections to homeowners in the unfortunate throes of foreclosure. For example, 
$ 1 1  inicncling the Real Property Law, in Section 3(B) of the Act, the legislature declared that “it is the express 
$ ) I  c \ \)’’ tlic state to preserve and guard the precious asset of home equity, and the social as well as the 

iwinic \due ol‘homeownership.” Similarly, in relevant pai-t, Section 3(D) of the Act states that the “the 
111 :nt . l i d  purposes ot’this section are to . . . ensure, foster and encourage fair dealing in the sale and purchase 

* ~ ~ i i i e ~  in foreclosure or default . . . and to preserve and protect home equity for the homeowners of this 

i\ part ot‘ the recent legislation intended to protect homeowners in foreclosure, the llegislature enacted 
‘ ~ ) ~ ) h  Z i IAW. C’hapter 472, Section 3, which became effective August 5 ,  2008. CPLR 3408 was part of that 
i:ri i i lat ioii .  That Rule does not specifically state an effective date, nor does it specifji its applicability to actions 
, ~ ! ! ~ ~ i i c r c d  on o r  after a date certain; however, since Section 3-a of Ch. 472 deals strictly with settlement 
liitciciices for those actions commenced prior to September 1 ,  2008, and since September 1, 2008 is the 

i I ‘ t x  t i L i ’  tlate fix othcr relevant statutes enacted or amended by 2008 NY Law, Ch. 472, this Court finds that 
1’1 R ;-IO8 applies to actions commenced on or after September 1, 2008. Paragraph (a) of CPLR 3408 

\ i i l C  . 

111 any residential foreclosure action involving a high-cost home loan 
consummated between [January 1,2003 and September 1,20081, or a subprlme 
or  nontraditional home loan, as those terms are defined under [RPAPL $13041, 
111 which the defendant is a resident of the property subject to foreclosure, the 
court shall hold a mandatory conference . . . for the purpose of holding 
mtlement discussions pertaining to the relative rights and obligations of the 
parties under the mortgage loan documents, including, but not limited to 
determining whether the parties can reach a mutually agreeable resolution to 
help the defendant avoid losing his or her home, and evaluating the potential for 
;I resolution in which payment schedules or amounts may be modified or other 
workout options may be agreed to, and for whatever other purposes the court 
deem5 appropriate (emphasis supplied). 
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! tiL’ nican1ng of the term “consummated,” as used in CPLR 3408 and many other foreclosure-related 
i l i i r e h .  I S  not specifically defined in any ofthose statutes. Therefore, the Court is left to interpret its intended 

-<’  ttiing (;c.nt.rall~. with regard to a business transaction, for example, the transaction is “consummated” when 
i t  lic,tu.dl> completed. Accordingly, with regard to a loan agreement, the date of consummation may be 

\trueti to niean the date on which a loan transaction is final, or when the loan is actually funded. In 
i i i i  1 )  1111~: the legislation applicable to foreclosure actions, however, this Court holds that, as used in the statutes 

irii 7 0  ~orcc losu r~‘~ ,  a loan is “consummated” at the time the borrower executes the note and mortgage. 
( (1 t h  .uhject mortgage was executed between January 1,2003 and September 1,2008, pursuant to CPLR 

+ I  i S  I!IL ( ‘OW must ,iscertain whether or not this action involves a “high-cost home loan,” a “subprime home 
ii ’I $ 1  -’wn-lraditional home loan” as defined by statute. 

Is 1’ / \PI,  h 1 ;04(5)(e) defines “non-traditional home loan” as “apayment option adjusiable rate mortgage 
1 , I I  inici est only loan consummated between [January 1, 20031 and [September 1, 20081.” The definitions 

<iihprI[rit‘ home loan” and “high-cost home loan” are much more complex. For example, RPAPL 1304(c), 
. i L b :  i i i e h  ‘subprime home loan” as “a home loan consummated between [January 1, 20031 and [September 1, 
’ ’ ) I ) & ]  1 1 ,  \xiiich thc terms of the loan exceed the threshold as defined in [RPAPL 1304(d)].” Whether or not 

11: wti.;tics onc of the “thresholds,” as defined in RPAPL 5 1304(d), depends upon whether the loan is a first 
moitgagc loan 01 a subordinate mortgage lien, and upon various other factors, such as annual percentage 
time of loan consummation, periods of maturity, percentage points over yield on treasury securities, and 
pp1 icahle initial or introductory periods. The definition specifically “excludes a transaction to finance the 

. : I  ; i d  construction o1‘a dwelling, a temporary or ‘bridge’ loan with a term of twelve months or less, such as 
l i t  un tc I purchase a new dwelling where the borrower plans to sell a current dwelling within twelve months, 

i hcmr q u i t v  line of credit.” 

>iiiiilal-Iy complex, the term “high-cost home loan” is defined in Banking Law 6-l(d) as “a home loan 
8 \ \  l i i ~  i thc tcrms of the loan exceed one or more of the thresholds as defined in [Banking Law 6-l(g)].” 

’ 1 1  \ i i ‘ int  to Hanhing Law $6-l(g), whether or not a loan satisfies one of these “thresholds”1ikewise depends 
i i ~ > ! i  >eve id  fiictors. such as interest rates, loan types, loan amounts, loan periods, periods of maturity, annual 
7c-1 c ent,igic rates. percentages of total points and fees, yields on treasury securities, and bonii fide loan discount 
, w i n i \  4i.j combination or permutation of the “threshold”variab1es set forth in RPAPL 5 1304(d) or Banking 
8 i t \  (3- / (g)  may cause a mortgage to meet the definition of a “subprime home loan” or a “high-cost home loan.” 

ISased on the variables and the complexities of the parameters involved in defining these terms, as well 
inL* it,s,-tlian-complete nature of the plaintiffs submissions, the Court will not (nor should it be expected to) 

I !  i w n r  I! dr<iw its own conclusions as to whether or not the loan at issue meets the definition of a “high-cost 
\ i i ~  I,)an.” a “subprime home loan,” or a “non-traditional home loan.” This is particularly true, given the 
. L I \ I ~ ~ I ~ I  t‘ intent of and express protections afforded to homeowners under the statutes related to foreclosure 

. l t > ! ] L  

1 hi. motion papers submitted in this matter establish that this is, indeed, a foreclosiire action involving 
j 1 ~ ~ ~ i ~ ~ c ‘ n t i a l  mortgage loan, and that the action was initiated on or after September 1, 2008. Therefore, the 
‘ riirt mu \ t  determine whether or not the mandates of CPLR 3408 apply. The plaintiff has failed to submit 
i’! ~~~1~ xidcntiary proof, including an affidavit from one with personal knowledge, as to whether or not the loan 

I tlvei’ll)\urc i y  a ”high cost home loan,” a “subprime home loan,” or a “non-traditional home loan,” as those 
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:xi I ;‘ L ~ l  t dcliried i n  the applicable statutes. 

I ‘  I \  !lot enough for a plaintiffor plaintiffs attorney to make conclusory statements of the inapplicability 
5 1 /’I li ’3408 ti\ relates to the subject loan. This Court has been flooded with motions by plaintiff banks in 

- \  Ii ic. i i  thc plaintii’t’submits a letter from counsel and/or an affidavit from the plaintiff claiming that the amount 
I {IC tilor1 gage cxclutfes it from the foreclosure conference requirements, pursuant to RPAI’L 5 1304(5)(b)(i). 

i b t t *  ~ C T : I O I I  esscntially makes the conference requirement applicable only to those home loans in which the 
1’’ i n c p i l  amoiint of the loan at origination did not exceed the conforming loan size that was in existence at 

iiiiic 1 )I‘oriyrnation for a comparable dwelling as established by the federal national mortgage association” 
L= 11 I :3l:,14 I 4 ’5 up PI1 C J  ) 

i ’ h i n t i  ffs often contend that the sub.ject loan exceeds the “conforming loan size,” thereby precluding 
?iLittC:r from the C‘PLR 3408 conference requirement. In support of this proposition, however, plaintiffs 
iall! ask the (’oul-t to rely on a non-evidentiary exhibit entitled “Historical Conventional Loan Limits.” 
t i  i uch  ii document were in evidentiary form, there is no evidentiary proof that such “Conventional Loan 

t I ~ I I I ! \ .  cqiratc to the “conforming loan size” referred to in the statute. Therefore, the Court will not rely on 
i 11 & I  Aocument to determine whether or not the subject loan should be excluded from the mandatory 
;It.iei~ce requirements of CPLR 3408. 

! he Court, likewise, will not rely on conclusory statements by the plaintiff or plaintiffs process server 
i ‘ i i  thc homeowner defendant does not reside at the subject premises and, therefore, is not entitled to a 

icrnen: Lontkrence. Pursuant to RPAPL $1304(5)(b)(iv), the definition of a particular “home loan” that may 
, z t i i i l l  t o r  Li Inandatory settlement conference, includes one in which the premises “is or will be occupied by 
i ‘ I (  h i m ) ] \  ~ ‘ r  the borrower’s principal dwelling” (emphasis supplied). Therefore, a mere statement from a 

c\b scikei or plaintiffs counsel that states, for example, that the defendant resides or was served with 
\ ’ 1 >  w c i <  .it an  address other than the mortgaged premises, is not dispositive on the residency issue for purposes 
1 c\clLidillg the matter from the mandatory conference requirements of CPLR 3408. 

! hseci on the toregoing, and in keeping with the obvious homeowner-protective legislative intent of the 
i i.1 m t  I-+>reclosure statutes, the Court errs on the side of those protections and hereby directs that a settlement 
~ \ ~ ~ I C I - L ‘ : I C C  pursuant 10 CPLR 3408 shall be held in accordance with this Order. 

i oiicerning default notices, when a mortgage agreement requires that, prior to acceleration of the 
1 -  ~r!piblc. J Icnder must serve the borrower with a notice to cure a default, mere conclusory assertions from one 

personal knowledge, including those contained in an attorney’s affirmation, are insufficient to establish 
~ I I  :I !lie Iciider complied with such pre-acceleration requirements (see, e.g., Norwest Bank Minnesota, N.A. v 

‘ ’ ,off  7C)7.2D2d 722, 747 NYS2d 5 S 9  [2d Dept 20021; CABAssociates v State ofNew York, 14 AD3d 639, 
”X‘)  2 )  S2cl 3 I 1 [2d Dept 20051). Failure of the plaintiff to submit proper proof of such compliance requires 

> ! L . ~ : ~ ‘ t l  (tf’the plaintift’s requested relief (id). 

ii)rcclosure actions commenced on or after February 1, 2007, RPAPL §1303(1) requires that the 
t 11 C’C losing part\‘ in a mortgage foreclosure action, which involves residential real property consisting of 

i i c i  -:)ccupied one-to-four-family dwellings shall provide notice to the mortgagor in accordance with the 
,v ()‘+ I ~ I ~ H I ~  of this scction with regard to information and assistance about the foreclosure process.” Pursuant 
‘ 1  I ?  I’ \PI 6 1303(2). the “notice required by this section shall be delivered with the summons and complaint 
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1 ~ i w n ~ ~ t i c c  3 foreclosure action. . . [and] shall be in bold, fourteen-point type and shall be printed on colored 
'"!:-t%i ~ h ~ t  I - ,  other than the color of the summons and complaint, and the title of the notice shall be in bold, 
fi\ ill\ -point typc [ancl] shall be on its own page." The specific statutorily required language of the notice is 
,.f 7 ) r - [ l ~  111 RI'41'1, tj 1 303(3), which was amended on August 5,2008 to require additional language for actions 
~~i*i i~iei iccd o n  or after September 1, 2008. 

qince thc plaintifPs summons and complaint and notice of pendency were filed with the County Clerk 
, *v.-punhcr 8, 2008, compliance with the notice provisions set forth in RPAPL s1303 is required. Plaintiff 

1; I' I,iileLl to submit proper evidentiary proof, including an attorney's affirmation, upon which the Court may 
l i  ic Licit tli-it the requirements of RPAPL 5 1303(2) have been satisfied, specifically regarding the content, type 
,li i n d  paper color ofthe notice. Merely annexing a copy of a purportedly compliant notice does not provide 

!if !icim,l basis upoii which the Court may conclude as a matter of law that the plaintiff has complied with 
711, \iibstdriT.ive and procedural requirements ofthe statute, Plaintiffs failure to establish compliance with the 
"\o7i< t k  rcquiremcnts of RPAPL $1303 also requires denial of its application for an order of reference. 

' jirowde additional protection to homeowners in foreclosure, the legislature also enacted RPAPL 
5 * ' 0 10 rcquire a inoi-tgagee to provide additional notice to the niortgagor-homeowner that a foreclosure action 

iwei I commenced. In this regard, effective August 1,  2007 for foreclosure actions involving residential 
1 1  i l i w t !  containing not more than three units, RPAPI, 5 1320 imposes a special summons requirement, in 

' J . l i l i o i >  to  the usual summons requirements. This additional notice requirement, which must be in boldface 
v p r o \  i.les m explicit warning to defendant-mortgagors, that they are in danger of losing their home and 

1.1 1 I 11; .I tlefault judgment entered against them if they fail to respond to the summons by serving an answer 
. . r 4 ) i i  thc inol-t~agee-plaintiff s attorney and by filing an answer with the court. The notice also informs 
.icti.ixlant- honieowncrs that sending a payment to the mortgage company will not stop the foreclosure action, 

them to speak to an attorney or go to the court for further information on Inow to answer the 
~ ~ ~ 1 1 i ~ i o i ~ s  I'lic exact form and language of the required notice are specified in the statute. Plaintiffs failure 
i 1 \ i ihni i t  nn ilttornej 's affirmation of compliance with the special summons requirements of RPAPL 5 1320, 
c i  i! proof ot'proper service of the special summons, further requires denial of the plaintiffs application for an 
( 1 1  it.1 I ) 4  relkrence 

\i:>o elfective September 1 ,  2008 is RPAPL S; 1304, which requires that, with regard to a "high-cost 
ii iilc Itm... ci '-subprime home loan" or a "non-traditional home loan," at least 90 days before a lender or 
i i o i  tgagc loan xervicer commences legal action against the borrower, including a mortgage foreclosure action, 
hi Itxicr )r mortgage loan servicer must give the borrower a specific, statutorily prescribed notice. In essence, 
I i i  G ~ o ~ ~ c ~ ~  \\arris the borrower that he or she may lose his or her home because ofthe loan default, and provides 
$ 1  i ~ r n i , i t i o n  regarding assistance for homeowners who are facing financial difficulty. The specific language 
i r i t i  y e - s i ~  rcquircments of the notice are set forth in RPAPL 51304(1). 

I'iirsuant to KPAPL 3 1304(2), the requisite 90-day notice must be "sent by the lender or mortgage loan 
ILT IC$  the borrower, by registered or certified mail and also by first-class mail to the last known address 

1 i h t '  horroncr. and if different, to the residence which is the subject of the mortgage. Notice is considered 
a i  <i\ ofthe date i t  is mailed." The notice must also contain a list of at least five housing counseling agencies 

.i y ~ o x  cd by the I J.S Department of Housing and Urban Development, or those designated by the Division of 
I w\ i i ig  and ('(immunity Renewal, that serve the region where the borrower resides, as well as the counseling 
izciicic*s- last known addresses and telephone numbers. Pursuant to RPAPL S; 1304(3), the 90-day period 
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- p c h ~ i i c ~ ~  111 fWAP1, 9 1304(1) does not apply “if the borrower has filed an application for the adjustment of 
i i k i - l s  oi !he borrouer or an order for relief from the payment of‘debts, or if the borrower no longer occupies 

1 w d c n c c  as the borrower’s principal dwelling.” Furthermore, according to RPAPL §1304(4), the 90-day 
I O ; ~ ~ Y  ,ind the 9O-ctai. period required by RPAPL §1304(1) “need only be provided once iin a twelve month 
) L b * - i s ) c i  to  t l i r  same borrower in connection with the same loan.” 

riiw t111s dction was commenced on or after September 1, 2008, if the subject loan being foreclosed 
i i r ,  11 Licialities us a ..liigh-cost home loan,” a “subprime home loan,” or “non-traditional home loan,” the pre- 
. I rii~~?~i’nc’ei?leflt tioticc requirements of RPAPL 5 1304 will apply. Accordingly, the Court must ascertain 
‘i /i;tIrcr not the loan in foreclosure is such a loan and, if so, whether or not the plaintiff has satisfied such 

I I O ~ !  rcquirements. Without an affidavit from one with personal knowledge as to whether or not this action 
t ~ t j  ,>ii cs o i x  ofthosc lypes of loans, as well as an attorney’s affirmation of compliance with the requirements 

3 i P 41’1 i! 1304. the Court may not grant an order of reference. 

I i i ~ l l j .  (’I’LK $2309 (b) requires that an “oath or affirmation shall be administered in a form calculated 
~i ,I!\L n t be conscience and impress the mind of the person taking it in accordance with his religious or 

1 2 ~ 1  h.Aicls ’. Accc~dingly, for affidavits to have sufficient validity, a notary public witnessing signatures 
ni ~ n k c  the oaths of the signatories or obtain statements from them as to the truth of the statements to which 
t 1 i - k  \ubjcribed their names (see, Matter ofHelfandv Meisser, 22 NY2d 762,292 NYS2d 467 [1968]; Matter 

) ’  ’vi/ t i  . 1 o h t i ~ o t i .  5-1. AD3d 427, 863 NYS2d 473 [2d Dept 20081; Matter ofLeahy v O‘Jlourke, 307 AD2d 
i 1 1  18. y(i3 YYS3cl 508 [2d Dept 20031). The affidavit in support submitted by the plaintifffails to have such 
\ i i  fiLicrit \didtty required by statute. 

111 constitutes the Decision and Order of the Court. 

e- 

PETER H. MAYER, J.S.C. ’ 
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