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SUPREME COLJR1' 01: THE STA'l'E OF NEW Y O K K  
CIOUNTY OF' NI'W YOliK : IAS PART 36 

LAUREN E. SWART, JAMES B. SWART, SR., and 
DEBORAH B. SWART, 

Plaintiffs, 

-against- 

INDEX NO. 
107968/09 

GENERAL EIXC'TRTC' COMPANY, GK HEALI'HCARE, 
AS, (;E HEAILTHCARE INC., and G E  HEA1,THCARE 
B I (1- S C I EN c' E S c' 0 RP . , 

Motion Seq. No.: 
002 

DORIS LING-COHAN, J.: 

~' , I .) P, 
1, i* "j.. .. 

13efkndants Gencl-a1 Electric Coriipany (L'GE''), GE Healthcare Inc. and G d h d d ~ c a r e  * 

Bio-Scicnces C'orp. ~iiove for a11 order pursuant to CPLR 321 l(a)7, 3013 and 3016(b) dismissing 

thc complaint. 

I n  this personal injury action, Lauren E. Swart ("plaintiff'), a 19-year-old with a history 

of kidney disease, and her parents are secking damages bascd on allegations that plaintiff 

dcveluped a form of renal insufficiency known as Nephrogenic Systenijc Fibrosis ("NSF"), as a 

result of exposure to the gadolinium-bascd contrast agent Oniniscan', fivc times between June 

20. 2003 and Ecbruary 2006 during imaging procedures at UNC llealth Care facilities in North 

Carolina. 

' Omniscan is a contrast agent used i n  diagnostic imaging procedures such as magnetic 
rcsonancc imaging . 
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T‘he gravamen of the complaint (dcfendants’ exhibit A) is that defendants, who were at all 

relevant times engagcd in the design, manufacture and distribution of Omniscan, knew or should 

have h o w n  that Omniscan posed a significant health risk to patients with renal insufficiency and 

failcd lo advisc consurners and their healthcare providers of that risk. 1;ive causcs of action are 

asserted: strict product liability; breach of warranty (“exprcss aid iriiplied, including safety”); 

ncgligencc; fraud and misrepresentation; and a derivative claim by plaintiffs parents for her 

medical expenses. The specific allegations upon which defendants focus their motion are 

d i m i s s e d  below. 

Ikfendants lirst argue that plaintifl’s claims against GG, the parent of the other 

dcfcndant.c;, must be dismissed for the following rcasons: the complaint fails to allege that GE 

inaiiufactures, sells o r  distri butes Omniscan; plaintiffs allegations that defendants share revenue, 

the G E  logo, aiid the GE wcbsite arc insufficient to pierce the corporate veil; plaintiffs allegation 

that GI’ has ackiiowlcdged that “GE I-lealthcare” is 3 unit of GE which is responsible for 

(I)rniiiscnii is insufficient to establish crltcr ego liability absent an allegation of improper dominion 

by GE; and. plaintill’s concliisory allegation that defendants arc corporate S U C C ~ S S O ~ S  to 

Amersham plc, which held the rights to Omniscan, does not iinputc liability to GE because a 

corporation which acquires the assets or  another is not liable for the torts of its prcdecessor. 

Defcrtdants then argue that plnintiLf s claims agaiiisl dl remaining defendants should be 

dismissed for the li)llowing rcasons: plaiiitifl’s failure to warn, negligence, and fraud claims, to 

the extent they arc predicated on a duty to warn the geiieral public, arc barred by the “informed 

intermediary” doctrine which provides that manufacturers of prescription drugs have a duty to 

w m i  on ly  prescribing physicians, iiol particular patients or the public at large; plaintiff has failed 
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to plead specit‘lc hcts  to support a strict products liability/design defect cause of action bccause 

she hilcd to plead facts sufficient to demonstrate that a defect in the product’s design rendered 

the product “not reasonably safe”; plaiiitiff has failed to allege a strict 1iabilityln~anui‘~cturing 

defect cause 01‘ action because she f2iiled to allege “that the product was defective when i t  left the 

hands of thc maIiufacturer” due to ‘‘3 mistake in manufacturing;” plaintiffs cause of action for 

breach of implied warranty fails to state a cognizable claim because she fails to allege that 

Oml-iiscan was dcfective at tlic time it left thc manufacturcr and that such defect was thc 

proxiiliato cause of her injury; plaintiff f d s  to state a claim for breach of express warranty 

because shc hils to allegc any specilic stateniciit of fact or promise that she relied upon or that 

any warranties wcre made with respect to Oniniscan; and, plaintift’s fraud and misrepresentation 

claims cannot be sustained hecausc she has hilcd to plead specific facts supporting the elements 

of those cli1iIi1s. 

l ’ h c  first issire prcsentcd by defcndants’ motion is whether tlic coniplaitit states a cause of 

nclion against GE. The staiidards applicable to a motion to dismiss for fiilurc to state a causc of 

action (C’PLR 121 1 [a117]) are set forth in Khan v NCWYMW~, Inc., 160 A112d 425, 426 (1’‘ Dept 

1990): 

A motion to dismiss for hilurc to state a cause of action assiinies 
the truth of the material allegations and cverything reasonably to be 
impl id  thereiToim. (see, Foley v D’Agostino, 2 1 AD2d 60, 65.) In 
deterniining such a motion, it is iiot the functioii of the court to 
evaluate the merits of the case (Carbillano v Ross, 108 AD2d 776, 
777) or express an opinion as to plaintiff’s ability to ultimately 
establish [he truth of the avcrinenls. (219 Broadway C‘orp. v 
Alexander’s, Iiic., 46 NY2d 506, 509.) Rathcr, the plaintiff must be 
“given the bciief?t of cvery possible favorablc iiiferencc” (Rovello v 
(I)roIirio Realty Co., 40 NY2d 633, 634) and the motion to dismiss 
will I a i l  if, “from [the pleading’sj four comers factual allegations 
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are disccrned which taken together manifest any cause of action 
cognizable at law“ (Guggenheimer v Ginzburg, 43 NY2d 268, 
275). 

‘l’he complaint alleges in pertinent part the following: Omniscan is stated by GE in its 

packaging to be a product of GE Healthcare, which is a unit/division ofGE (.see Notice of 

Motion, Exhibit A, 7 5); G C  has acknowledged that GE I+silthcare is not a separate entity from 

GE (id., 7 6 ) ;  G E  does business as GE Hcalthcarc, including the business ofdcsigning, 

manuhctul-ing, arid distributing Omniscan (id. 7 7); and, GC: is engaged in the business of 

dcsigning, manufacturing, and distributing Omniscan (id. 11 8). None of these factual allegations, 

which clcarly implicate GE, have bcen refuted by defendants, who offer 110 evidentiary support 

(such as an afiidavit froni an  oIficer of GE) for their contcntion that CE is iriipropcrly named as a 

dei‘endan~ l:iirtlierniorc, thcre has bcen no discovery. Given the liberal standards applicable to 

the complaint at this point (see Khan 1’ Newsweek,  supru, 160 AD2d at 426; Leon v Murtinez, 84 

NY2d 83, 87-88 [ 1W4]), plaintilf s claims against GE will not be dismissed, except as indicated 

be low. 

PlaintifPs first cause of action for strict product liability, alleges that Omniscari was a 

dek‘ectivc and unreasonably dangerous product when defendants placed it  into the stream of 

comriierce and that Omniscaii caused plaintiffs injuries (see Notice of Motion, Exhibit A, 77 36- 

38). “A cii~ise of action in stricl products liability lies when a manufacturer places on the market 

a pl-odiict which tins a defect that causes injury when used carefiilly and in the manner normally 

inleided” (Ruinhow 17 Albert Lliu Llirildiiig Co., Inca, 79 AD2d 287, 289 r4‘” Dept 19811, affd 56 

NY2d 5 5 0  119821). Thc question of whether a product was riot reasonably safe is i’or tliejury to 

decide based mi all thc evideiice presented by both plaintifl‘and defendants (see V m s  v Hluck & 
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DcLAker. Mjk. C‘o., 59 NY2d 102, 108 [ 19831). Furthennore, plaintiff’s failure to warn, 

ncgligence, and fraud claims are not barred by the “informed intennediary” doctrine2 sincc 

0iiinisc;ui is not a prescription drug and the complaint allcges that defendants failed to warn 

plairitil’l’s doctors ( , S O P  id 17 30, 32, SO). ‘rhus, at this stage, wherc no discovery has taken place, 

the first cause of action will not be dismissed. 

Plainti (1’s second cause of action for breach of warranty, alleges that “[dlefendants have 

breaclicd applicable warranties, express and implicd, including sakty and are therefore liable to 

[pllaintiffs.” (id., 11 41). Taking thc complaint as a whole (see Guggenheimer. v Ginsburg, 43 

NY2d 268, 275 11 977]), it suflicicntly states a cause of action for brcach of implied warranty and 

since this i s  ;I personal injury action there is no requirenicnt that plaintiff be in privity with 

dcfendaiits (sec Hellcr 1’ lJ S. Szrzitki Motor C’orp., 64 NY2d 407, 41 0 I 19851). However, the 

coinplaint fails to allegc that defeiiclants gave express warranties to anyone, including plaintiff 

and her doctors, concerning Omtiiscan. Thus, plaintiffs claim of breach of express warranty is 

d i s ni i s s e d . 

Plaintiffs third camc of action for negligence is supported by the allegations in the 

coniplaint and will not bc dismisscd. Plaintiffs complaint alleges that dcfendants had a duty to 

insurc that the intended uscr of Omniscaii would not be harmed thereby and that their brcach of 

lhat duty  was thc prosinlate cause of plaintifFs in-juries (see C’omcrck v VBK Reirlty A.r.~ocinles, 

Ltd., 48 AD3d 61 1, 6 12 [2d Dcpt 20081; see ~ i l s o  Prtzold 11 Rotrx Luboralories, Inc., 256 App 

’ I’he “infonned intermediary” doctrine provides that warnings for prescription drugs are 
intended for the physician who acts as an “informed intciinediary” between the rnanuf‘acturer and 
the patienl, and that the manufacturer’s duly to wani of a drug’s side effects is lulfilled by giving 
ndequatc warning tlirough the prescribing physician, rather than directly to the patient (see 
1cI~/r(117 1’ Huc-kcr., 83 NY2d 1, 9 119931) 
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Div I006 [2d Dcpt 19191 [actionable negligencc results from putting dangerous product on the 

market I ). 

Plaintii‘l’s fourth cause of action for fraud claim will also be sustained. In order to state a 

cause 01‘ actin11 ror fraud and t7iisrepresenrntion ;I plainlift’ must allcge “( i )  a material 

misreprcsent~~ion of fact, (ii) inade with knowledge of its falsity, (iii) with the intent to deceive, 

(iv) justifiable reliancc and (v) dainagcs” (Desidoi v D.M.F.H. Group [IJSA] C’u., 230 AD2d 

503, 505 [ l ”  Dept 19971). Furthermore, the facts constituting thc fraud must be stated in detail 

(,set CI’LR 30 16[.b]). Plaintiffs fraud and niisrepresentation claim is supported by the following 

allcgations: defendants knowingly and intentionally made falsc and misleading statements and 

representations to plaintif: plaintifi’s physicians, thc FDA and the public that Omniscan was safe 

(.sc’c Notice of Motion, Exhibit A, 71 45); del‘endants concealed or knowingly failed to advise 

consiiiiiers ol‘ the risk (Imniscan posed to persons with rerial insulliciency (id.); defcndants’ 

reprcsentnticrns were ldse  (id. 7 46); cicfendanls knew based Lipon animal and human studies, 

published reports and clinical experience that Oniniscan crcated an unreasonablc risk of serious 

bodily injury (id 7 47); dcfendanls had a duty to disclose to plaintill, plaintifi’s physicians, the 

1:DA and tht. public that Oniniscan was not safe for use in  paticnts with rcnal insufficiency (id. 7 

5 0 ) ;  plaintiff and her physicians justifiably relied on defendants’ representations that Omniscan 

was safe (id. 7 5 1 ); and. as a direct and proximate rcsult of defendants’ misrepresentations arid 

coiicealiiient, plaintiff W;IS administratcd Oiliniscan and suffered serious physical injury (id. 

11 52). Herc, the elements of fraud arc adeyualely pleaded {AW Lksideri v D.M. F’. R. C h u p  

[CJSA] C‘o.. si ipw? 230 AD2d at 505;  Stan&sh-Pnr.kin v Lorillcxrd Tohuccn Compcrriy, 12 AD3d 

301 [ l ”  nept 20041). Where concrcte I‘acts are within the knowledge ofthe party charged with 
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fraud it would work a potentially unnccessary iIi.justice to dismiss a plaintifj's claim at an early 

stage givcn ha t  any pleading deficiency might be curcd later in the proceedings (Pludernun v 

Nnrlhcrn Lmsing LSystems, lnc., 10 NY3d 486, 491 -492 [20OS]). The court reiterates that there 

11~1s bcen no discovery arid defendants have yet to file an answer. The requirements of CPLR 

30 l h ( b )  arc mot whcn tlic facts ;ire sul'ficient to pcrniit a reasonable inference of the alleged 

conduct (id. at 492). 

In view ol'tlie above, the dcrivative claim by plaintiffs parents for her medical expenscs 

will also be sustained. 

Accordingly, it is hereby 

ORDERED that defendants' niotioti is granted to the extent that plaintiff's second cause 

of action for brcilch 01' warranty is dismissed lo the extent that plaintifr alleges that defcndants 

brcached express warranties. I n  all other respects the inotioii is denied. 

Defciidanls are directed to serve an answer to the coinplaint within 20 days of service of a 

copy of this ordci- with noticc of entry. 

11 is fh-ther 

ORDERED that within 20 day ol'cntry of this order, plaintiffs shall serve a copy upon 

de lend ant x , with 110 ti ce of entry . 

This constilutes the dccisioii and order of the court. 

Hen. Doris Ling-Cohan, J.S.C. 
J:\L3ismiss\Sw~rt.golub.wpd 
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