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SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: ___HON. PAUL WOOTEN | | .
o Justice PART _7

ANTONIA CHRISTINA BASILOTTA P/K/A TONI
Plaintiff, | INDEX NO, 11552409
- agalnst - : ‘MQTION DATE |
" OREN J. WARSHAVSKY, an Individual, and MOTION SEQ. No ggg
GIBBONS, DEL DEO, DOLAN, GRIFFINGER &
'VECCHIONE, iM‘OTION CAL. NO- ‘
D_efendalnts. | |

" F’APERS NUMBEREQ

1 2

A\)ﬁ - *\‘ \

iy

o Thls |s a pre answer CPLR 3211 a) motion. to dlsmles the plamtlff’s oomplalnt WhICh

seeks damages for Iegal malpracuce artd related cauees of actlon During the 19803 plalntlff '
\was e smger kn0wn for her popular 1982 song Hey Mlckey ("Mlckey ) At eII releVant tlmes

- ‘plalntlff has been a’ Callfornia resldent In or about 2003, non- party Fallon, Inc ( Fallon")

A

‘ "produced.a:'televuslen oommerCIaI\'fOr the non-.party Subway -restaurant‘franchlsa t-hatufeature‘d: Co
;-Mickey wuthout plalntlff's knowledge or consent Subsequent to becomlng awere of thls \‘

,\ \_commerolal plalntlff retalned defendant Oren J, Warshavsky, who at the tlme wotked at
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g by cdrreht counsel for plalntuff and counsel for Fallon

. defendant law firm Gibbons, Del Deo, Ddlan,‘ Griffinger & Vecchicne ("Gibbons”)." Plaintiff

alleges that she retained Warshavsky and Gibbons 1) to seek compensation for the
unauthorized ,Uee of Mickey in the commercial, and 2) to clarify her ownership rights to the

Mickey master recordings. . The retainer agreement between' the parties was strictly

o contrngency-fee based, and deflnes the scope of the retalner as reg’arding all causes of action

| for CLIENTs reoovery for CLIENT s performance as a musucal artrst on the recordlng entltled

‘Mickey . as performed by CLIENT the [sic] exploitation of the recordlng, a"nduthe .copyr_ughts

therein and thereto” (Retainer Agreement at /1)

‘On or about December 30, 2004, Warshavsky commenced two lawsuiits on plaintiff's

- ‘behalf (collectlvely the "Underlynng Actions”). The first complatnt ‘against Fallon (the “Fallon
. r\CoranaInt") is attached as an exhlblt to the motion herein. The Fallon Complalnt asserts four
. oauses of actlon 1) for breach of contract, based upon a contract or contracts alleged by

plalntlff to have been made between Fallon and the guilds AFTRA and SAG 2) fOr wolating

' ;‘upialntlff's nghts of: pnvacy and publucnty, 3) for the tort of unfalr cempetltlon and 4) for unjust |

‘enrtchment Fallon flled an answer on March 23 2005. Thls flrst Underlylng Actlon was

R d;eposed by a stlpulatlon of- dlecontlnuance with prejudnce dated f«'epruary 17 2008 executed

' t

\,The seoond actlon was COmmenced agalnst TW|$t and ‘Shout,‘

- *Corporatlon Slmon La|t and six bUSII’]BSS entltles related to record Iatﬁel Razqr and Tie .

s (coltedttvely, the “Record Label Defendants”) ThlS eecond actlon was commenced by a

o ”\“Sumrnons with notloe which was not attached to the motlcn péperehereln o

Mech of what happened after thts trme is in dlspute Wha ‘iBr\

‘\wu‘

1Warﬂh&\veky Is ne longer assoclated wrth Glbbone and Glbbons was reorganlzed In Naw Jergey, onor -

o rabout Octdber 11 2007 a8 Glbbons P, C

P?a'ge'ZT‘o‘f- 1.

not dieputed is that neither’;[ L

‘ JzDeftamqantr, note that the retainer agreement was only exeeuted by plarntlff Thls Is trrelevant for purposea-
' ‘ofthls motlon _ o e
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of actlon for legal- malpractrce breach of contract, and breach of flduclary duty,

' ',g‘-\‘plamtlf‘fsformer record Iabel Redlalehdlce Ltd (“Radtalcholce")

Gibbons nor WarshavSky filed a Request for Judicial Intervention (“RJI"), in either of the two
Underlying‘Actlone, until after this malpractice action commenced. _Warshavsky at‘some point
COnveyed to plaintiff a settlement offer of $35,000, which plaintiff rejected. Warshavsky left
Gibbons in late 2006. On or about December 27, 20086, -plaintiff requestedl her entire.file from

Gibbons. Plaintiff later returned the flle or a part thereof unsolicited, in- late October 2007. On

or about November 7, 2007, GIbel‘lB sent a letter to James Hudson the attorney then

representrng plamt|ff adviging him of their position that among other thlngs plalntlff had

"“terminated her relationship with Gibbons in December, 2006 and that they had not represented

- her since that time.

The ess‘ence of\the relevant disputed facts is that plaintiff malntai‘nsthatshe never

L ltermlnated her relationship with Glbbons and Grbbons never advleed her that they Intended to
fwlthdraw ae her oounsel Glbbons melntalns that plaintiff did termlnate Glbbons as counsel no
‘ 'leter than December 2006, and that Warshavsky clearly edvused her even before entermg

| settlement negotletlons that he could not prosecute the Uhderlylng Actlons in good fa|th

On or about February 14 2010 plemtlff commenced the lnstant aotlon alleglng cauees |

"‘She allegee ‘

“ rthet upon retainlng her current couneel sald counsel conducted researeh and‘_dlsycovered that

had bben ‘ d‘mpelled to Wlnd

. “_'.up and lnvoluntarlly dleSOIVe She further alleges that she hed entered lnto a Qontraet regardlng“ |
[ her rlghte to the Mlekey master recordtng wnth Radlalchome in AUQU$t 1932 (the "1982
| : Contract"), and that the 1982 Cohtrar:t contalne a reversmn olauee that her rlghts to the Mlckey

- ‘recordmg would revert to her In the event of an |nvb|untary dlssolutlon of Redlaldholee The

5 jevidence of dlssoluhon was anneXed to the complamt but the 1982‘ Centraot Was hoti andiis

not a part of the record of thls motlon S
The bams of plalntlff's complalnt is that the 1982 Contract comblned with the evldence -
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| (Undorlymg Actnons (Defendants Memorandum of Law in Support at 8) Byt

i ;3.,\ plamtlffa oause of actlon ac(:rued no Iator than November 7 2007 the dat

40 eta][?.]) dogs not render plall‘ltlff's c,omplalnt t'mely

- of Radialchoice’s dissolution, establleh her rights to the Mickey master recordings_,'butthe

" defendants failed to perform any research on her case, and therefare failed to dieoo\/er the

relevant evidence. - Plaintiff maintains that she has sustained millions of dollaregln damages, in'

“that-she had not been able to exploit her rights to the Mickey recording and other recordings

between. 2005 and 2010, during which time there was a ‘;Iuoreti_\/e res‘urgenoe of the eighties”

| Complaint atq 48)
| Defendante now make thls pre-answer motlon to dlemlss contendlng that an appllcable
statute of Ilmltatlons had run before the action commenced. Defendants note that CPLR 202

reqwres that a cause of aotlon accrumg in a jurisdiction OUtSldB New York must be tlmely in

o both New York and that other Junsdictlon The injury allegedly suffered by plelntlﬁ is economlc

- in nature and therefore her claim accrued in Callfornla

In Californla the relevant statute of Ilmltatlons is Callfornla Code of Clwl Procedure §

-.340. 6(a), whlch prowdes that an. actlon for legal malpractlce must commehce Wlthln one year

NI

- M;';after plalntlff “discovers, or thr0ugh the use of reasonable dlllgenoe should have dlscovered the ’

facts cOnstltutlng the wrongful : aot or omiselon ’ Accordlng to defendants the “greVaman of the

VR complalnt is Glbbons s and Warshavskya abandonment’ of Bastlotta and fauu;r for ‘pUFﬁv ef\.the ‘

o . ‘letter mdlc;atlng that nelther Glbbons nor Warshaveky wae repreeentlng plalntiff.r_ Defendtants
L further aseert that the tplllng pl’OVISlOﬂ in Callfornla 5 legal malpractloe statute of Ilmltet|ons

S whlch tolls the etatute Whlle the “attorney oontlnuee to represent the plalntlff” (Cal‘Clv Proc §

In oppos|t|0n plalntlf'f aseerts 1) that plamtlff’s demages are not econornldyl,

the Underlying Act|ons seek noh economlo as well as economlc damages anq therefore the

BRI mjury accrued ln New York and the Cehforma statute of Ilmltatlons does not apply, 2) fhe statute'

Page 4 of 11
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wo‘flimltatlons‘was tolled, pursuant to California Code of Civil Procedure § 340.6(a)‘(2)‘,ras the

defendants continued to represent plaintiff in the Underlyingletions,\ and even filed requests for
judicial intervention therein after the instant action commenced; 3) the statute of limitations was |
tolled until the defendants formally withdrew, as the parties’ r_etaih‘er agreement provides that

"ATTORNEY shall be entitled to withdraw as counsel for CLIENT, without objeotion by CLIENT"

- (Retainer Agreement at ] 17)% 4) the statute of limitations was tolled,\oursuantto“iCaliforhia |

Code of Civil Procedure § 340.6(a)(3), because defendants willfully‘ concealed. th‘e‘ir‘own
wrongdomg which is evidenced by defendants remaining counsel of record where if the
Underlylng Actions were meritless, defendants should have "dlSmlesed the [Underlymg Action

defendants] as required to do in a merrtless suit” (Plalntlff’s Memorandum |n Oppositlon at 8-9);

: 5 ahd 5) the statute of llmrtatrons was tolled pursuant to Callfornla Code of C|V|l Procedurs §

340 6(a)(1) untll plalnt|ff suffered aotuai anury, which dld not ocour untll Qctober 2009, ‘when
plelntrff dlsoovered that Rad|alch0|ce was mvoluntarlly drssolved o |

5 The defendants reply that, in statlng that plamtlff seeks nonaeconomrc dah‘lages she rs _

o conflatmg her causes of actlon in the Underlylng Aotlons wuth those at bar Defendants note g

that the Rdls flled by Glbbons |n eash of the underlylng actlons were actually f led by Glbbons 5 -

legal malpractloe oounsel |n order to lnltlate a motlon to be relleved as counsellofl record and

l .

2 also oute Case Iaw mdncatmg that "snmply remaumng counsel of record does not toll the f’ o

I|m|tat|ons perlod" (Reply Memorandum at 8 0|t|ng Baltms v l,/en*les 36 Cal App 4th 1193 n5 :
[1995]) Defendants also note that the complalnt alleges |njury onits: faoe whlch belies |

plalnt|ff 8 argument that the statute of Ilmltatrons was tolled

o Plalntlff also. et‘tempts to base thle argument upon CEll|forn|aL Code o'f Clvll Proeedure § 340 B(b)
cdntendlng that, cfzursuant to that subsection, the statute of limitations did not ecorue untll fOrmal wlthdreWaI as D
oounsel of record. However, as that subsectlon only.applies * nan: actlon baged upon an instrument in wrltlhg, the
effectlve date upon’ ‘which' depends upon some.act or eyent of the future " tha_t eubsectlon s 1nspbhceblo \ o
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Motion to Dismiss - Statute of Limitations
CPLR 3211(a) provides, in relevant part: “(a).Motion to djismiss cause of action. A party

may move for judgment dismissing one or more causes of action asserted agatnet_him on the

‘ground that . . . the action may not be maintained because of. .. statute of limitations[.]" Upon

a 3211(a)(5)'motion to dismiss a complaint as time barred under the app‘licable etatute of

Ilmrtatlons the |n|t|al burden is on the movant to make a prlma facie shong that the tlme in:
whlch to. brlng the claim has run; “the burden then shifts to the plalntlff to aver establlshlng that
his or her cause of action falls within an exception to the statute of limitations, . or ralsmg an .
iseue of fact as to whether such an exceotion applies” (ROmene/_Ii v Disilvio, 76 AD3d 5,53,- 554
[2nd Dept 2010]) | | | |

"To make a prima facie showmg the defendant must establish mter alla when the r

petitloner 8 causes ef action accrued (Inre Schwartz 44 AD3d 779, 779 [2d Dept 2007]) “In

general a cause of actlon accrues tnggenng commencement of the Iimltatlohe perlod when aII
of the factuat circumstances neoessary to establish a right:of. actlon have occurred 80; that the

plalntlff would be entttled to relief” (Gardon v Guardlan ere Ins Co of Am., 96 NYZd 201 210 .

-,\‘r

[2001D | | | o o
- ; When deterrnlnlng a CPLR 3211(a) motlon “we Ilberatly oonetrue the compltamt and

accept rae true the facts. alleged In the complaint and any eubmlestons in oppoeitlon to the

dlsmlssal motlon (511 W. 232nd Owners Corp v Jenn/fer Realty Co 98 NY2d 144 151 52
[2002] Leon v Man‘/nez 84 NYZd 83 87 [1994] Sokoloff v Harrlman Est&tes Dev corp 96
NY2d 409 [2001] Wleder v Skale 80 NY2d 628 [1992]) “We also aCCOI‘d plamtlffs the beneflt
of every poseible favorable lnference” (51 1 W 232nd OWners Corp 98 NY2d at 152 80kdl¢ff
\/Harrlman Estates Dev Corp 96 NY2d at414) o _‘ BRI

Pursuant to CPLR 202 the “borrowlng statute " a cause of actlon acorumg in a

Jurredlctron outslde New York must be tlmely ln both New York and that other jurledictlon

Pegeb‘of Mmoo -




| i‘ r mstant action wae commenced after Callfornla s Statute of llmltatlons hed run AIl other

‘uqueet_lons_, are ’-0Ut$‘|d6 the scope of_‘this;mo_llon. HoweVer the queetlon of Whether plalntlff hac

In Support of Defpndanth ‘Motlon td Dismlss for Fellure to State a Claim.” They a|$0 lnolqded ete‘ndarde for: CPLR

(élob‘el Fin. Corp._ v. Triarc Corp., 93 NY2d 525, 528 [1999]; Ket‘l-lotlee Prods. LLC v Paul,
Hastings, Janofsky & Walker, LLP, 71 AD3d 580 [1st Dept 201bj;Pfoforma Partners v Skadden
Arps Meagher & Flom, 280 AD2d 303,‘ 303 [1st Dept 2001]). For borrowing statute purposes, a |
- claim accrues at the site of loss (Proforme\,‘zao AD2d at-304).'_ Ina caee for legal malpractice,
‘”Where'the demanded relief is monetary dameges', the site of loss.is plaintiff’s_ residence (Kat
House 71 AD3d at 580-81). - o B

Cellfornla s statute of limitations for Iegal ‘malpractice act|0ns California Code of CIVI|

Procedure § 340.6, provides in pertlnent part:

~ (a) An action against an attorney for a wrongful act or omigsion, other than for
_actual fraud, arising in the performance of professional services shall be
~commenced within one year after the plaintiff discovers, or through' the use of
‘reasonable diligence should have discovered, the facts' constltutlng the wrongful
" actor omission, or four yearsifrom the date of the: wrongful.act or omigsion,
lwhlchever oceurs first . . . [lln'no event shall the time for cdmmencement of Iegal
action exceed four years except that the perlod ehall be tolled durlng the tlme
“that any_of the following exist: l
' (1) The plaintiff has not sustained actuel Injury o
IR ~ (2) The attorney continues to represent the: plamtnff regardlng the specn‘" c-
; _-_subject matter in which the, allengd wrongful act or omission pccurred.
o () The attorney willfully concesls the facts constltutlng the wrongful act
- -or omission when such facts are known to the: attorney, except thet thls
. _'SUdeVISIOl‘l shell toll only the foureyeer Ilmltation ‘

i

Dlscusslon e

The Gourt F rst notes that. thls motlon presents the nerrow questlon of Whether the o

. [ . RN
l,, o T A I
r;w . I E .

'\‘t B

The movents tltled the memorendum of Iaw in support of thelr pre—enewor motlon Bs Memorahdlum of LBW

- 3214(a)(7), dismissal for.fallure to-state & cause of action, and GPLR 3211, @
T_\ ‘established.by doéumantary svidence; but-omitted the, standards for GPLR,3211(a)(5) dis ‘ag the action |

- ‘eannot & be maintalned because of the statute oflimitations. More importantly; howe\ he: mwantﬁifalled to posit
“’any argumant or theery 2310 how plalntiff had: failed to plead a.cause of action untll thelr reply. in which-the thedry B

diSénltalal upon & 'defense "

v - that:no.njury had occurred was presented: Movants’ never posited-any theqry based tpon CPLR3211(a)(1). A

the rhqvents memorandum In support of its motlon only argued dlsmleeal purauant th CPLR 3211@) 5) only that
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e B "","Thie te moorrect as plalntlff here seeke mOney damages agalnst the defendants As noted by e

" argument Is addressed heret:

- sustained an actual injury is so intertwined with the question of Whether‘the statute of Iimitation‘s

‘has run, that it must be addressed briefly here. For purposes ofrth\ie‘ rno'ti‘on it is sufficient to

note that, to the extent that plaintiff can allege injury based upon llcensmg feee and/or: royaltles

Ioet durlng the period of purported elghtles popularlty, plalntlff’s actual injury occurred more :

“than a year before the commencement of the instant action:

| The defendants here mede a prima facie showrng of erttltlernent to dismlseal on statute.

of ||m|tat|one grounds, as Callfornla s statute of limitations ostene|bly accrued when Gibbons
made cleer that it was no longer representing plaintiff. Thle occurred no Iater than November 7,
2007, over a year prior to commencement of this action. Howey_e_r.nelther party has addressed
| ”the iseue of when the “wrongful act or omission” should'oe c’:oneidered‘to have ocourred (Cal.
‘ ‘i‘CIV Proc § 340 6[e]) Cahfornla 8 appllcable Iegal malpractrce statute of Ilmltatlone actually :
R “contalhs two Irmlte aone year limit accruing at the tlme that plalntlff dlecovers or reasonably ‘
L _”should have dlecovered the defendants’ wrongful acts.or omtssmns and a four year | limit
| e acorumg at the tlme of the defendants wrongful acts or omisslone w|th the etatute of Irmltetions .
: \:_runnmg at the earlter of the two I|m|te As defendants only dlscuesed the one year Ilmtt and |

i ne\/er even addreeeed the four year ||mtt the;r prlma facle ehowlng ts I|m1ted to the one year

o | ,‘jlrmut | | |
| The burden thus Shlft$ to plalntlff to allege faCts eetabllehlng or raistng a:tnable lssue as.
| to whether the statute of Ilmltatlone had run-or Whether the caee falle withln an exoeptlon to the .

r ‘.'statute Plaintlff's flrst argument agalnet defendants’ prima faole showmg |s that plamtuff’s
‘ damagee are non-ecOnomlc in nature and therefore the place of |njury I$ not plarntlff' o

“"“\\""“FGSIdBnGB in Gallfornra whlch meane that the Cahfornia statute of I|m|tat|one 15 mapphcable

Lutn
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defendants, \plainti‘ff's counsel is conflating the Underlying ActiOhe_Mwith the action herein. That

plaintiff sought equitable relief in oner of the Underlying Actions is irrelevant to the determination

‘_of‘ the site of injury in this malpractice action.
Plarntrff’s remaining arguments attémpt to establlsh that a tollmg provision applles here ‘
r‘As to plarntrff's second argument the Court is not persuaded by plarntiff's oontentron that the
| defendants contlnued to represent plalntiff by virtue of their remalhrng as counael of reoord and
‘ recently fllrng an RJI By letter dated November 7, 2009 Grbbone tclearly notrfred the plarntrff
| ‘through her then-counsel Hudson, that Gibbons had wrth‘drawn its -representetlon of plarntlff g
The RJls later flled by Gibbons in each of the Underlying Actions are, on thelr face, for the.
. - express purpose of seeklng to be removed as counsel of record Remalnmg counsel of record

| “Vlfars not drspoertrve as fo when representatron ends for leFPOEK--ts of tollrng the 'ega' ma'pract'ce

belleve that, the Iegislature intended the presence or absence of a formal wrthdrawel to be

be helpful in determrnrng at what polnt the attorney cllent relatlonshlp ended” also notmg

he\'ythe defendants contlnued to represent plarntlff untll efter this otron Comm9“¢°d '“ the

formally wlthdraw i8 not persuasive because the plarn readmg of the Ianguage Is thet the

\ _hecrted paregreph of the retainer with. the eﬁeot of reStrlctln"' tltle defendants rlghts or
| ”"ﬂi_j]qf‘;éohduct B R 5 R i
i The Court s also. not persuaded by the plalntlff's fburth afgumem tha* *hﬂ Stat“t@ °f

L;ttmltatlens Was tolledr because of defendants erIfuI conoealment of |ts Wrongdorng To the

L ‘”,?\'fextent that plalntlff had a Valrd olarm based upon the- mvoluntaﬂy dissolution of Radialchouce no -

Page 9 of 11

jstatute of Irmrtattons (see Shapero v Fliegel, 191 Cal App 3d 842, 347»49 and fn6 ["We do not o
,_.\-‘.d‘ISDOSItIVB of the contmued representation Issue " although “formal wrthdrawel would certarnly B
srmrlaritres to New York s contlnuous representatron rule]) There»tsne reasonable argument o

me;vein plalntlff's third argument that the partles retalmer agreement requrred defendants to

"“fendamts were permltted to wtthdraw over plamtrﬂ”s objectlon There |s no Ianguage wrthln L ;“_u;\f
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‘: f facts alleged in the complaint, motion papere, or exhibits theretovind_iCate that defendants were
aware of e_uch valid claim. Rather, viewing the facts in a light most favorable to the p_lein‘tiff,'i.t
appears that the defendants negligently failed to perform certain reeearch which would have led
the defen‘dants to conclude that plaintiff had a valid claim. Witheut going into detail on'the |
requ‘ireme‘nte incumbent upon attorneys relative to frivolous aetione-'the Cdurt notes' that, prior

to commencement of this. actlon defendants did not fiIe an. RJI in elther of the Underlying
Actions. This means that the defendants were not actively prosecutmg the- Underlylng Actions
“ai‘ter they came to believe that those actions were meritiess. It Is: therefore |rreievant that the
‘defendants did not withdraw the complaints in the Underlyrng Actions, |

‘ Ae to piaintiff’s fifth argument, the Court has already noted that the statute of Ilmltatlons

e vwae not toiied for aotual |njury However defendante motlon must be denled beoause of an

. \aliegatioh of fact raleed in this argument Speclflcaliyl the Iegai malpractme ceUSe of action did |

| ‘ not eccrue unt|| pialntlff discovered, or reaSOnany ehouid have dlscovered the: defendante

o .\_;'jmalpractlce Vlewing the facts in a light most favorabie to the plalntrff piaintlff ohiy actuaiiy ‘

E discovered defendants wrongdomg in October of 2009 (Afflrmation In Qppoeltren et 6)

eintlff's aliegatlon that the defendants wrongdoing was only dlecovered at that time raisee an -

SR |aeue of feet regardlng the date of accruai of plarntlff’s cauee of aetlon end whether the aotlon

ced"wlthln one year of eccrual As provlng the dat' ruai JS pa‘rt a‘.pnma facle

B _j_howlng of entitlement to dismlseal on etatute of Iimitations grou‘rtde (See Ih re S‘chwartz,

3d at 77'9) plalntlff has effectlvely rebutted defendant 8 prirna faCIe ehowin ?and the motion o

dlemles must therefore be denied

* 'Page 10 of 11 ; ; r L
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~ . 341) on September 7, 2011, at 11:00 AM.

. Dated: August 2, 2011

For this- reason the Court must deny this pre-answer motion to dismiss. The parhea
remaining arguments have been considered and found unavalhng For the above reasons and
upon the foregomg papers it is hereby | | ‘

ORDERED that the defendants motion to dlsmlss is denled and it Is further “

ORDERED, that the parties shall appear for a prelimlnary conference In Par‘_tﬂ? (Room

: This constitutes the Decision and Orgef of the Court.

| \ ‘PAULWOU'I'EN J.8.E7
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