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SCANNED ON 8181201 1 

SUPREME COURT OF THE STATE OF NEW Y O M  - NEW YORK COUNTY 

PRESENT! HQN, PAUL WOOTEN 
Justice PART 7 

ANTONIA CHRISTINA BASILOTTA PIWA TONI 
BASIL, 

Plalntlff, INDEX NOT I 1  5324 IQB 

- agalnst - MOTION DATE 

OREN J. WARSMAVSKY, an Indlvldual, and MOTION $EQ. NO. OQ3 
GIBBONS, DEL, DEO, POLAN, GRlFFlNGER & 
VECCMIONE, MOTION GAL. NO. 

Defendants. 

ft iq followipg papers were read on this pre-ilnswer motion tg diwiigs. 

Ngtice of Motion / Pgtltlon - Affidavits - Exhiblts ... 

Answering AffidaOits 

R~p ly  Affldhvlts - Exhibits (Memo) 

I 

Extllblts (Memo) /Cross Motion to Disnllss 

flrOSS-MQtiOll: OYBS W N O  

This is a pre-answer CPLR 321 1 (a) motion ta dl&l 

seeks damages for legal malpractice atid related Gauges of action. During the 1 8 8 0 ' ~ ~  plalntiff 

WBS q singer knbwn for her popular lgS2 song Hey Mickey ("Mickey'). At all wIeViant times, 

tifl has been @California rdsident. In or about 2003, non-party FBllon, Im. (;F,allon") 
I 

I 

ptoduced'a telebiqign cgmmercialifQr the non-party Subwey rest 

Mkkey withgut plaintiff's knowledge Qr consent. Subsequent to becbming dwgre af this 

cotnmerciel, plaintiff retained defendant Oren J, Warshavqky, who at the time wbtked at 

nt franepIss%at featured 
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I 

defendant law firm Gibbons, Del Deo, Dolan, Griffinger 8 Vemhione (“Gibbons”).’ Plaintiff 

alleges that she retained Warshavsky and Gibbons I) to sgek compbnoation for the 

unauthorized use of Mickey in the commercial, and 2) to clarify her ownership rights to the 

Mickey master recordings. The retainer agreement between the parties was strictly 

cgntingency-fee based, and defines the scope of the retainer as “regarding all cau$es of action 

far CLIENTS reqovery far CLIENT’S petformanw as a musical artist on the hcording entitled 

‘Mickey’, as performed by CLIENT the [sic] exploitation of the rbcording, and thg capyrights 

therein and thereto” (Retainer Agreement at 71)’. 

On or about December 30, 2004, Warshavsky commenced two lawsuits gn plaintlft% 

bghaif (collectively, the “Und4rlying Actions”). The first complalnt, against Fallon (the %dlm 

, Cohqlalnt“)), is pttmhed as an ,exhibit 19 the motion herein. The Pallsn Gomplaiqt aswrls four 

oQuses af action; I) for breach of contract, based upon a Gontraet or Contract8 qllbgsd by 

plaintiff tq havg been made between Fallon and the guilds AFTRA and SAG; 2) far violating 

plaintiff’s rights of privaqy grid publicity; 3) for the tort of unfair Earnpetition; and 4) for unjust 

errrlchrnent. Fallan filed an answer on March 23, 2005. This first Wnd@rlylng Adion vl(&16 

djspa ,d  by a stipulatiQnl of diwmtinuapce with prejudice, dated 

1 

P ,  
I by clirreht kbungd for plaintiff and counsel for Fallon. 

I 

6 Segdhd action wgs dornmsnced against Twigt er;r 

I n, Simon Lait, and six business entitles related to k 

(solleQtively, the ”Record Labkl defendants”). This sgcond action w#s csnlmenc@d by. a 

ns with notioe, whiah was not attached to the motion p&ef$ hergin, 

d erfter this time is in dispqte. Wtl 

’V\larph&sky 18, no longer associgtgd with Gibbons, and Gibbons Wd 

aDetfend8nt$ nQte that the retainer agreement waa only exeputgd by @laintiff. Thls Is Irrelevant fQI hrpOsgS 

about October 11,2007, as‘GIPbohs b,Ch I 

of thls motlon. , 
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Gibbons nor Warshavsky filed a Request for Judicial Intervention (“RJI”), in either of the two 

Underlying ACtlQnS, until after this mdpractice action commenced. Wgrshavsky at some point 

conveyed to plaintiff a settlement offer of $35,000, whlch plaintiff rejected. Warshavsky left 

Gibbons in late 2006. On or about December 27, 2006, plaintiff requegted her entire file from 

Gibbons. Plaintiff later returned the file, or a part thereof, unsollcited, in late October 2007. On 

or abwt November 7, 2007, Gibbons sent a letter to Jarnos Hudson, the attorney then 

representing plaintiff , advising him of thelr position thgt, among other things, plaintiff had 

terminated her relationship with Gibbons in December, 2006 and that they had not represented 

her since that time. 
i 
I 

The eggence of the relevant di8puted facts is that plaintiff malntains that she never 

terminated her relationship with Gibbons, and Gibbqns never advised her fist they Intended to 

withdraw 8s her counsel. Gibbons maintains that plaintiff did tgrrnlnerte Gibbons a$ cgunsel no 

lgter than December, ZOOQ, and that Warshawsky clearly 9dvisBd her, even befop entering 

settlement negQtigtigns, that he could not pro8ecute the Underlylflg ActiQns in good faith, 

On or about February 14, 2010, pleintiff commencgd th 

, , of action for legal malpractice, breach Pf Contract, and bregch 

that, upon retaining her current csunsel, said cgunsel cpnduct 
I 

record label, fUdlalahQice Ltd. (“Pacliglchbide” 

up and involuntarily d/gsolVe. She further alleges that she ha 

hef rights to the ‘MlQkey master recording with Radialchoice in 4w$u@t, 1982 (ths.“1882 

Contrqet”), qnd that the 1982 C9htr;aCf contains a reversibn olAuse,thh hat right$ to th 
I 

recording would revert to her Ip the event of an ievQluntary dissbldib I 

I 

widellcre of dissblhtion WAS anne%ed to thb cornplqiht, but the 982 
I 

mord of this motion. 

gf~ plaintiffs complaint is that the 1882 Contkict, cpmt$lned with 
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of Radialchoice’s dissolution, establigh her rights to the Mickey master recordings, but thq 

defendants failed to petform any research on her case, and therefore failed to disoover the 

relevant evidence. Plaintiff maintains that she has sustained milllons of dollars in damages, in 

thqt she had not been able to exploit her rights to the Mickey recording and other recordings 

batweern 20Q5 end 2010, during which time there was EI “lucrative psurgence of the eighties” 

(Complaint at 7 48). 

Defendants now make this pre-answer motion to digmiss, contending thqt an applicable 

statute of limitations had run before the action commenced. Defwdants rrots thdt CPLR 202 

requires that a oause of action accruing in a Jurisdiction outside New York must be timely in 

both New York m d  that other jurisdiction. The injury allpgeclly suffered by plqint4ff is economic 

in ’nature, and theyefore her claim accrued in Cglifornia. 

In California, the relevantdalute of limitatiahs is’ California Code of ,civil ‘k‘pc’edure $ 

340.6(a), which provides that an qction for legal malpractice must commhCe withinwe year 

\ &ter plaintiff “discover$, or thrdugh th9 use of reasonablg diligenseb shoul 

facts cbnstitlrting the wrongful aot Qr omishion.” According to defendants 

plaint ia GibbWlo’g and Warshavsky’a ‘abAh4onrnent’ sf Basjlotta grid fail4 

@flyin$ Actio@ (Defendaqtg’ Mqmorgndum of Law it? Swpp~rt at 8). Eb 
I I 

ause of actlor? ackrued ng ter than NwCbmber 

Igtter indimting that neither Gibbons r WarshavSky was representing pla 

fudhcr assW that the tpl(ing prdvisiorr in California’s legal rnalptiactlce st 

which tolls the statute vjhile the “Pttnr y continugg to represent the pl:aintiff 

34O,Q[d][P]) does not rehder plaintiff‘s damplaint timely. 

’ 

t 1  

In gpposition, plaintiff asaeds: 1) that plaintiff‘s damages we) not eccb 

1 th6 Uhderlying Actions seqk rloh-scbnofnid as well 8s ecoqwnic dahsges: 

injur,y accrued in herw YOrk and the Wifornia statute of limit4tiot6 daas riot apply: 2) f h e  s t W e  
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of limitations was tolled, pursuant to California Code of Civil PtQceduPe 5 340.6(a)(2), 8s the 

defendants continued to represent plaintiff in the Underlying Actions, and even filed requegts for 

judicial intervention therein after the instant action commenced; 3) the statute of limitations was 

tolled until the defendants formally withdrew, as the parties’ retainer agreement provides that 

“ATTORNEY shell be entitled to withdraw qs counsel for CLIENT, without objection by CLIENT” 

(Retainer Agreement at 7 17)3; 4) the statute of limitations was tolled, pursuant to California 

Code of Civil Prdcedure 5 340.6(a)(3), because defendants willfully Concealed their own 

wrongdoing, which is evidenced by defendants remaining counsel of record where, if the 

Underlying Actions were meritless, defendants should have “dibmigsed the [underlying Action 

dqfendants] 3s required to do in a meritless suit” (Plaintiffs Memorandum in Opposition at 8-9); 

and 5), the statute of limitations, WEIS tolled, pursuant to California Cede of Civil Prgmdure 5 
340.6(@)(1), until plaintiff suffered aqtual injury, whibh did not occur until Qctober 2009, lwhen 

plaintiff disoovered that Radialchoice was involuntarily dissolved. 

The dsfendapts reply that, in stating that plaintlffl seeks non+conQmic dahlages, she is 

conflaking her c ~ u s e s  of action in the Underlying ActlQns with. those at bar. Defendapts vote 
I 

the RJlo filed by Gibbons in eaah of the uqderlying actions were actually filsd$ bibbons’s 

I fflalpliactice coullwl in ordwt to initiate a rfwfjon to be reliebd aq’couns 

i sf record does no 

v Jemes, 36 Cat 

I 

I 

ita ea& law indicating that ‘‘simply repaining dnu 

tions period” (Reply Memgrandum at 8 ,  citing Sg/ 

961) Qefendantq also ngte that thee complaint alleges ir@y on its fdoe,, which 

* (3Iahtiff‘s argument that the statute of limitations was tolled. 

I 
I 

I 
I 

+ , ,  ‘,I,”,, , ‘ I  , ,  , ,  , ,  , ” , ,  , 

I Plaintiff ~ I S O  s’tteinpts to basg thid Btgrrment Upon Cdlifurnid do&$ 3 

cbntendlng that, ursuant to that subsgclloh the $tatUte sf llhltetlons dld nbt $kCrye 
q~uhsel  of rwo,d: However, as that apbsectlqn bnly applleq “@I an action> bawd i~ 
sffective date upon whkh depends upon some hct or eywt qf the futwe,’tha_t aUbMCtloi7 Is lriap~lic@bl$. 
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Motion to Dlamiss - SWute of Lirnitatlpms 

CPLR 321 1 (a) provides, in relevant part: “(a) MotiQn to disnliss awse of action. A p~rhy 

may move for judgment dismissing one or more causes of action asserttad against him on the 

ground that . . . the action may not be maintained because o f .  . . statute of limit&~tions[.]” Upon 

a 321 1 (a)(5) motion tq dismiss a complaint as time barred under the applicable statute of 

limitations, the initidl burden is on the movant to make a prima fade shoWing that thq time In 

which to bring the claim has run; “the burden then shifts to the plaintiff to aver establlshlng that 

his or her cause of $ d o n  falls within an exception to the statu@ of limitations, or raising an 

issue of fact as to whether such an qxception applies” (Rornanelli v Dlsilvio, 76 AD3d 553, 554 

[2nd bept 2010j). 

“Tr, mako a prima facie showing, the defendant must qstablish, intar alia, when the 

pdtitionsr’s causes of action acqrued” (In re Schwartz, 44 AD3d 779, 779 [2d bspt 20071). “117 

g&neral, a cause of action accrues, triggering commencement of the limitatiot7s period, when all 

of the factual circumstances neaeqsery to establish a right of action havswcurred, 8a the! the 

plaintiff would be erltitled to relief‘ (Gaidon v Guardian 4ife /os. Go. of Am., 90 NYqd 201 I 210 
1 

Wh@ deterpining a CPLR 321 l(3) motign, “we libefaliy oonstruq the CQ 

cept ,a9 trug the facts alleged in the cgmplaint at14 atly gybmlaeions in opposi 

dismissal hotion” ($11 W. 232nd Qwners Carp. v., Jennjfgr Realty CQ, 98 NY2d 144, 151-52 

[2QQ2]; LQQO v Martinez, 84 NY2d 03, F7 [I 9941; Sokoloff v Marrlman %tfes Dev. COP., 90 

, vY2d 4OQ, [2001]; I !  Wieder v Skda, QQ NY2d 628, /1992]), “We also aGord pl 

of @very ppsslble fqvorabie inferehcd $1 rl W. 232nd QNne 

V Harrimqn Estates Dev. Corq, S b  NY2d at 414). 

I 

I 

I 

Pursyant to CPLR 202, the “bqrrowlng statute,” a caused &tion acgl‘uing in-e 

jurigdiction outside New YQrk must be tively in both New York qt’d that ath& jufiadktioh 
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I 

(Global Fin. Gorp. v T&rc Cop., 93 NY2d 525, 528 [1999]; Kat House Prods. LLC v Paul, 

Hasfings, Janofsky Br W~llker, LLP, 71 AD3d 580 [ ls t  Dept 26101; Proforma Partners v Skadden 

Arps Meagher & Flom, 280 AD2d 303, 303 [ ls t  Dept 20011). For borrowing statute purposes, a 

dalm accrue9 at the site of loss (Proforma, 280 ADad at 304). In a cage for legal malpractice, 

&heye the demanded relief is monetary damages, the aite of IQSS is plaintiffs residence (Kat 

Mouse, 71 AD3d at 580-81). 

California's statute of lirnltationq for legal malpractice actibns, California Coda of Civil 

Prbpdure Q 340.6, provides in pertinent part: 

(a) An action against an attqrney for a wrongful act or ornigsion, other than for 
actual fraud, arising in the performance of professional aerviws shall be 
oommenced within one year after the plaintiff disoovers, or through the use of 
reasonable diligence should have disGovered, the fact$ constituting the' wrongful 
act or omission, or four years from the date of the wrmgful act or orni$sion, 

l whichever occur$ fir8t , , . [I]n na ebent shall the time for c@jWveficgrnelflt sf legal 
action exceed four years exckpt that the period shall ba tde? during the time 
that apy of the following exist: 

gubject matter in which the dllaged wrongful act or ornig$/or! Docurred. 

or orpiagion when such facts Are known to the attorney, excspt that this 
subdivisiot? shall toll only the fourdyear limitstion. 

I I  , 

(I) The plaintiff hers not sustained actual Injury. 
(2) The attorney continutss to repregent the plaintiff regarding the Specific 

(3) The attorney willfully conoeals the f w t s  aanstituttng the wrwgful act 

I 

Dlscuqslon !I 

I ' The Court first notes that this motian preo,ent6 the r) ow questlon'of whether t 
I ' The Court first notes that this motian preo,ent6 the r) ow questlon'of whether t 

I ih$tQnt action w& commenced after California's statute of limitgtiqns hod rue. All sther 

queBtiona are outdid8 the soope of thh n?otion. 

1 

/ a  

tvoqndum of law in s 
Ih S y p p ~ f l  of Depndsntb' Motlon td Blwnnlw 
321 1@")7), dismiabal fm fallwe to state 8 w 
eatabllshed by dw3urnwtary evidence, but ormlttpdl the st 
wnpst be rvaintelnafl becguqe of the statuler of limitatio 
m y  qrgvmgnt or theory a8 to how Rlalntiff had failpd tb 

J thgt ho InJury had octsrrred wab preasnted. Movants' 
tha fhgveints' mbtnarandum In sup~ort  of its m o t h  clnl 
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I 

wstained Bn actual injury is so intertwined with the question of whether the statute of IimitQtions 

has run, that it must be addressed briefly here. Far purposas qf this motion, it is suffiqient to 

note that, to the extent that plaintiff can allege injury based upon llcensing fees aod/or royalties 

lbst during the period of purported eighties popularity, plaintiffs actual injury occurred mor9 

than a year befgre the cornmencetnent of the instant action. 

The defendants here made a prima faaie showing sf erltitlefibnt YQ dl'smksal on statute 

of limitatigns grounds, as California's statute of limitations ostensibly accrued> when Gibbons 

made clear that it was no longer representing plaintlff. This occurred I ~ Q  later than November 7, 

2007, over a yea1 prior to commencement of this action. However, rieither party has addressed 

the issue of whgn the "wrongful act or omission'' should be considered to have Qcuurred (Cal 

Civ Proc 5 840.6[@]). California's applicable legal malpractice statute of Ilmitatiorw actually 

contaihs two limits, a on6 year limit accruing at the time that plalrltifi discover$, or reasonably 

should have discovered the defendants' wrongful acts or omissigns, and a four year limit 

acoruihg at the time of the defendahts' wrongful acta or qmisGions, ki th the statutq of limitqtiohs 

running at the ehtller of the two limits. As dqfgndants only discussed the m e  year limit, and 

yer even addresrsetd the four year lirnlt, their prima fwje showlng is limitqd to-the one p a r  
I 

1 1  IiMit. 

burden thus Shiftg to plaihtiff tn' allbp fakts e6hbIistIi or raioipg: a) triqble i$w@ BS 

to whether the statute of lirnitatigns had run or w h h e r  the cage falls within an axoeptlon to the  

sfatUte. plaintiff's first arguhwt  againbt defendants! prima facie shWirlg islthat plaintiff 3 

gges are ngn-economic in natura, and therofors the ;lace of injury iv not plaihtiff's 

resklsnce In G:aliformie, which mbms that th6 Califdrrria statute bf limitations i6 inapplicable. 

\ nobrmt, as pla ks,rrieney damages against thk. dbfqndants. As notad by 
' 

srgument la addresaed hgre. 
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defendants, plajnfiff's counsel is confleting the Underlying Actions with the action herein. That 

plaintiff sought equltable relief in one of the Underlying Action8 is irrelevant to the determination 

of the site of injury in this malpractice action. 

Plaintiff's remaining arguments attempt to establish that a tolling provisim applies here. 

As to plaintiffs second argument, the Court is not persuaded by plaintiffs contention that the 

, defenc@ntq continugd to represent pJaintiff by virtue of4helr remginieg ag co'unaBI of r a w d  and 

recently fiiing an RJI. By letter dated November 7, 2009, Qibbonalcilearly hbtified the plaintiff, 

through her thee-counsel Hudson, that Gibbons had withdrawn its representation of plaintiff. 

The RJls later filed by Gibbons in each of the Underlying &tion@ are, on their fane, for the 

exoress purpose of seeking to bet removed as counsel of record. Remaining counsel pf recwd 

iq not dispo$i{ivg as to when representation ends for purpdsp of 

l ' statute Q f  limitations (see $hapro  v Fliegel, 1'91 Cal App 3d 842, 4 

e that the legislature intended the presence 01' absence of 9 fornial withdr$Wal to be 

positive of the corltinued rqpresenthtioh Issue," (dtholqh 'formal withdrawel would Gqftainly 
I *  

e helpful in daterpining 8t what point the attorney-clierlt rdat 

ikhiJhriti9q to hhw York's coptlnuous rqpretsentation 

tthe defefldhnts cantinuetj to reprqsernt plsih\iff 

, plalptiffo third argument, thpt the pzrttles' retairnbr 

Iy withdraw, is not persuasive because th@ plain readimg of the lan"guqgta IS that the, 

were permitted to withdraw over plaihtiffs objsctlon. Ther?)i$ eo I 

rslgraph of the retainer with t tp  affeot of restrict1 

bohdwct, 
I 

"I'he Court is plSo not persueded by the plaiqtiff's' 
' *  

l[mita?ions Wis tolledh because pf defendants' willful cbnqeal 

extent that plqintiff had a valid alaim based u p m  the invqlunt sn af Radlakhoi'ce, no 
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facts alleged ifl the complaint, motion papers, or exhibits thertato indicate that dqfendilnts were 

aware of such valid claim. Rather, viewing the facts in a light most favorable to the plaietiff, it 

appears that: the defmdants negligently failed to perform certain research which would have led 

the defendants to conclude that plaintiff had a valid claim. Wlthaut going into detail on the 

requirements incumbent upon attorneys relative to frivolous aGt.tions, the Court notw that, prior 

to commencement gf this action, defendants did not file an RJI in qither of the Updetlying 

Actions. This means that the defendants were not actively prosecuting the Underlying Actions 

after they came to believe that those actions were meritless. It Is therefore irrelevant that the 

defendants did not withdrqw the complaint8 in the Underlying Actions. 

AS to plwlntiffs fifth argument, the Court has already noted that the statute of limitations 
1 ,  

I 
I WEI$ not tolled for gctual injury. However, defendants’ motion must be deniod bemuse of an 

allegatioh of fact raised in this argument. Specifically, the leqal mdlpradibe came sf action did 

not a c c p ~ ~  until plaintiff discovered, or reasonably shwld have discovered, the 4efendmts’ 

malpractice. Viewlrrg the facts in a light most favorabla to the plaintiff, plaietiff ohly actually 

discovered dwfendants’ wron&loing In October of 20Q9 (Affirmatlon In Qppopition at 6). 

intiffsdlegatiqn thgt the, defeqdavts’ wrongdoing wil 

t rergarding the date of Srccrual of plaintiff‘s c 

c@(/ within one year of accrual. As provinqthe d 

ntitlernent to djsrnissal 9n statute, of l i fnitath~ 

t 7 7 9 ,  plqintiff has effectively rebutted dsfenda 

8s mu$t therefore be denied. 

d 

I 
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Fot this reason, the Court must deny this pre-answer motion to dismiss. The Rarties' 

remaining arguments have been considered and found unavgiling. For the lahove reasons and 

upon the foregoing papers, it is hereby 

ORDERED, that the defendants' motion to dismiss is denied; and it Is further 

ORDERED, that the parties shall appear for a prelimlnilry conference in Part 7 (Room 

341) on $eptember 7, 201 1 , at 11:OO AM. 

This constitutes the, Decision $nd 

Dated: August 2, 2011 
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