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I-' I ai 11 tiff, 

-ag a i n st - 

I IAItltY'S NLJRSI3 l<l~GlS'l'l<Y, INC., 

1NI)FX NO. 
406555/07 

MILTON TINGLING, ,I . :  

NEW YORK 
COUNTY CLERKS OFFICE 

Pli.iiiitiiT incwcs pursuant tu CPLIt 32 12 I'cx summary judgmcnt against defciidanl in 

thc nmount oi'S;l22,729.0 1 plus iiileresl I'rom .lunc 19, 2007 at the rate of 9% per year, collcctiori 

cos(s and atluriicy I'ees ~ L I I - S L K I I ~ ~  to Statc Finance Law 5 18 in the amount oi'$27,000.3X, together 

w i 111 costs aii d di s bur sc 111 ciit s , 

Plaintiff State Insurnncc Fund issued and mainlained a worlccrs' coiiipensatioii 

insurancc policy covcriiig deli-ridanis' employees cominencjng Fcbruary 7, 2006. According to 

its terms, thc policy was lo be renewcd miiually. On its sccond lenii, dehidaiit cancelled the 

policy, ci'l'eclive June I C ) ,  2007. 'I'hc prcriiiuius duc oil tho policy were cnlculatcd bascd oii the 

reniuncratioii clcfcndaiit paid to its employees, ;is adjusted to ilicluclc ancillary chargcs. 'I'hc totd 

payroll ~voiild be mulliplied by ;i constaiit clctcrmiiiccl by  tlic New Y ork Chmpcnsation Insurance 

liating Hoard, ;iii unincorpor~ttec~ association oF insui-ancc carricrs. A1 the beginning of cach 

policy tcrm, dc fcnch  t wo~ild be charged an estimated preinimi. At the eiid of each tcnn, mi 

would be issucd. 
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The iirst prohlciii ai'osc wlicii plaititi f1. bascd its estimated preiiiiuiii 011 defmclant's 

representalion that i t  had 1 I omployccs collcctitcl!, carning $301,280 lo]- the ycai. (sec plajiitill's 

exhibit 1 3 ,  p 4), but when plaiiitill'l'condiictod a mid-tcrrn audit to ascertain tlic aclcquacy of thc 

cstiriiated p r e m i m ,  i t  discovered that tlcspitc rcprcscntations to the contrary (see i d ,  p 7). 

clcfcndniit i n  f . k t  employed ~i~i i i ieroi~s "indcpcndciit coiitractors" who w m  paid an aggregate of 

$2,457,483 f i ' c m  I:ebruary 7 to June 30. 2006. Ai-lcr n coiiiplcx proccss of audits, rccalculatiol-is 

and document amciidrneiits, pI~ijntillcleterniined t h t  the tinal bnlaiicc cluc uiidcr the policy was 

$ I 22,729.01 , Ilcspjte plaintill's demands, clcfcndaiit paid 110 part of that balance. 

In this nction, plaintifl'seeks to collect the unpaid prciiiiuiiis, togetlicr with iiitcrcst 

thereon at tlic rate of 9% li0i-n the date 01' the policy's cal-icellation, arid collection aiid legal fees 

in the ainoLiiit ol$27,000.38. 

In opposition, dcfciiclaiil contencis that plaintiff charged such cxorbitant rates for its 

policy dcspitc ncgolialcd rate reductions, that clcfcndant was Ibrced lo cancel plaintifl's policy 

and replacc it with a policy issued by AlG (for nearly Iialfthc price), which took e&ct mi May 

25, 2007. Despite the AIG policy p l n i ~ i l i l ~ t ' w u d d  not let defendant canccl its duplicativc 

coverage until nearly ti month :iftcr the clatc requested, and then imposed nn early canccllation 

penalty. Ilcfciidaiit iargues that  sLicIi pcnnlty cannot be enl~)rced because i t  is vastly 

clispropoi-tioiialt:~te to plainlilf's exposure. Delendaiil seeks a rccalculation of the prcmiums which 

would cscludc h e  pennlty and includc dcfciidint's payroll only uiitil May 25, 201 0, wlicii 

dcfcndant switched its cvvcragc to AIC;. 

P1aintjl.T counters that tlic eai-I y ctincellatioii penalty is 1101 ai1 Linconscionable 

liquidated damages provision, but rather ;I "short rate prcmium ," a "time-honored 'customary' or 
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'staiiclard' clause" which allows an insurer to col lcct die preiiiiuiiis i t  would have charged for ;1 

shoi-t-term contract instcacl 01. the presumably I O M ~ C I .  preiliiuliis it actually cliargcd cxpectiiig thc 

contract to be tor ;1 longer tenn. 

'llic court l i d s  that plaintiff m a y  charge ;I short-rate prcmium for tlic partial 1crii1 of' 

tlic Febi-uary 7. 2007 to 1~~17i.iiai-y 6, 2008 contract y e x  so as to  malie the preiiiiums payable by 

defendant eqiiiv;ilcnt IO 1110 prciiii~iriis plaiiitiII' would havc charged had tlic policy been ol-iginally 

101 2(A) [ Civ Ct, NY CO, Billings, .I, 20041; short-tenn pciialty applies only to thc partial last 

year, i t  cannot be iriiposcd on prior rid1 years of policy). 

'l'lic applicable clairse in tlic parties' policy provides as follows: 

II'ynu cancel ii)r any re;isoii other. than that you are no longcr rcquired by law to 
liavc ins~irance, iinal premium will be iiiore than pro rata, it will be bascd on  the 
tiinc this policy was in force, aiitl increascd by our short rate cancellalion tablc 
and procedui.e. Final prcniium will not be less than tlic rniniiiiirin prcmiuni 

(7 IV[F](2), at plaintiff's exhibit A). This provision was subsequently aiiicnded by plaintiff as 

follows: 

"If yoii request cunccllation for any  other reawn other than you are 110 longcr 
required by law tu  have insuancc or if your policy is cancellcd for non-payment 
oLpi.eini~iii, tjiial prcmium will be 1 1 1 0 1 ~  than pro rata: it will be based on the time 
this policy was in lbrcc, and increascd by ou r  short-rate canccllalioii table and 
proccd~irc. 1;inal premiiim will not he less than tlic iiiiniiiiiiin prciiiium. 
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Nunethcless, tlicrc arc two main issues Lvhich prcclude the award of siinimary judgment 

10 pltiintil'l': tlic caiiccllatioii date c d  the policy m c l  tlic collcction costs being clitirgecl by plaintiff 

With ruspcct to the canccllativii datu, pl3intiil'~ir~iies that i t  cancelled the policy in 

accoidaiicc with its terms: 

You may cancel tliis policy il' you secure benefits for your eniployccs in anolher 
imiincr that complies with the Woi-kcrs' Chiiipcns;ition Law. You musl mail or 
deliver written noticc to us whicli specilies [he datc you propose cancellation to 
takc cffect. Nol\yithslandiiig tlic chtc you specify, caiiccllation will not take clfcct 
until thii.ty days nlicr tlic datc y o ~ i  mail or deliver. imticc to 11s and ~c i i  days after 
wc file notice in the ol'licc of thc ('hair of the Workers' C:oiiipcnsa[ion Board. 

(11 V[U](l), at plaiuliff's cxliibit A). Ilvcn i f  this courl were to find that clause enforceable as 

plaintiff interprets it, i t  coiild 110t clctcriiiinc tlic propcr date o l  canccllation ;IS a matter of law, since 

glaring by its cmissioii li.om plaintiff's submission is delkiidaiit's iiolice of cancellation tu p1aintifY. 

Not only is the actual notice arid piool'oj'i~s transiiiission not provided to tlic court, but plaiiitil'f' 

docs not allege either in  i t s  complaint 01' affidavits, o i i  what clatc thc notice \viis proviclccl and on 

wlint date plaintifi' filed the nolicc ol'caiiccllntion with the Board. Tlic only document pi.oviclcd 

(buried in plaintiff's cxhibit 13) is plaintiff's notice dated May 3 0 ,  2007, addressed 10 110 onc, 

advising that at dcfcndanI's rcqucst i t  has cancelled the policy cffcctivc .lune 10, 2007. 

"Hasic s u r n n i a i ~ ~ ~ ~ j u d ~ ~ i i e n t  principles have long held that i l  is the movant's burden to 

present evideiicc clcinonstrnting his o r  hcbr prima Iiicie entitlement to judgmcnt ;is a matter of law .... 

Eve11 wlicrc Ilicre is no opposition to a niolion fi)r siiiiiiiiary judgmcnt, the court is iiot rclicvcd of 

its obligation to t'iisiire that [lie iiiovxit has  deiiioiistratccl his or her entitlement to thc rclicf' 

has not d l ) l l C  so. 
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P 11 r t1ici.i ii (3 rc ~ t 1-1 c c o ti rt i s no t 17 c r s LKI d c d b, p 1 ;I i 11 t i  it's i rit c i -p i~  t at i on of' t lie app 1 i cab 1 e 

statutc, Workers' Compcnsation Law 5 54, which provides that 

... When caiiccllatioii is due to any reason otlier than iioii-payment olpreiiiiums 
such cancellalion shall not be efl'ectivc until Lit least thirty days aftcr a iicoticc of 
cancellation of such contract, on 3 clatc specifid in such i i o~ i ce ,  shall be liled in 
tlic oflicc of' the chair a i ~ d  nlsu served 011 tlic cmployer; providcd, Iiowcvcr, i n  
cithcr cLisc, tlial if the employcr I J M  sccurcd insui-ancc with another insurance 
carrier which hccomes effectivc prior to the expirillion of thc time stated in 
S U C ~  I l O t i C C ,  the ~;111cclli1lio11 shall be effcctivc as of the date of such ntlicr 
covrr;ipe.. . . 

(WCL 8 54, emphasis aclclcd). Tht: r'racticc C'ommenlary malccs it clcar that the 30-day waiting 

period was enacted solcly fbr the benefit of tlic cmployer. l 'hc "provisioii is ititelided lo protect 

eiiiployers from bciiig si1 hjectccl to pcrsonal and cvcn criiiiirial liabilily from an uiicxpcctcd lapse in 

coverage without bciiig given ;I proper oppoi-liiiiity to prcotcct lheiiiselves by obtaining othcr 

coverage .... 'T'lie old policy should then cnd wlieii h e  new valid policy arid covcragc wciit into 

effcct. There is 110 need Ibr diiplicatc covcrage" (M inlmwitz, Practice C'oiiiiiicntarics, McKinney's 

Chis  I ~ w s  ol'NY, Book 64, Workers' Compensation Law $ 54 I2006 Main Vol]). "If tlic cmploycr 

obtains othcr covcrage prior to tlic ctid the 30-clay period, the policy is dccined cancelled ;is to tlic 

clatc of the iiew covcragc" ( I d ) .  In short, II[t]lie statute q u i r e s  lirst ;i wrilten notice with a delinite 

cancellation date, and the saving claiise 3 s  10 tlie elf'ect of otlier iiisuraiice applies only to the period 

aftcr tlic notice has bccii gi veil and beforc tlie cimcellation date iixed therein has bccii reached" 

1 his, i T  del'eiidant gavc plaintifl'iioticc of cancellatioii before May 25, 2007, plaintiff'should h a w  

canccllccl the policy as of tliat date I when cielkiidiuit's replacement policy became effective. 

Finally, plaintill's liiilurc ofprool.also dooms its motion for suminary judgmcnl with 

respecl to collection costs, which plniiitil'f'sccks to rt'covcr pwsuant to Slate Financc JAW $ 18. 
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Plaintill's coiiiplaint allugcs that plaintiil's collcotioii cost in h i s  actioii is "22% of the principal 

aniount sought .... or $27,000.38" (11 10, at plaintill's exhibit .I). No calculation of' actual 

cxpcnditures and costs o f  cwllcclioii has been submitted - or indeed perlimiiecl - othcr tliari Ilia1 

pcrccnlage. This i s  iiicoiisistcii1 with thc statLrtory requircinutit. Slate Pili L 

to assess employers who fail to malce payment within 90 days of-'ilie iirst invoice "an additional 

collection fcc charge to covcr tlic cost of piucessing, liaiidliiig and collecting such cleht, not to 

cxcced twenty-two pcrcciit of tlic outslanding  deb^ ... . Thc nsscsscd collectioii fcc charge iiiay not 

exceed tlie agciicy's cstiiiia~uci costs or processiiig, Iianclling and collecting such debt.'' Siiicc 

plaintiff has not cvcri attenipted to estiiiii:tte its costs, it cannot prove that 22%) 01' tlie principal does 

not exceed such cstimatc. C.hinscl's glib stateiiieii~ Illat if plaintiil'prevails hcrciii tiis oflice aloiic 

would be paid mort than $27,00o (Plorio sqqm-tiiig affimiation, 11 30) does iiot coiistilule an 

cstiiiiatc. I n  this context, the coiii-t iiotcs that it nppcars to be plaintiff's custom to cliargc 22% of 

wliatever anmutit is cluc, 110 matter what relation sirch pcr'ccntage bears to tlic actual costs. Another 

J~rslice of this cc)ui-t 113s clccriod such priiclice b y  plairilifi'ancl found i t  precludcs summary judgment 

in  plaintiffs favor (see ( ~ ' o l ~ i i ~ i i , s i o r i ~ ~ i . , s  [?/ . ,S 'LU~LJ I ~ ~ s z ~ ~ ~ ~ I ~ L Y ?  Furid v Brooklyn Riwhw B e i i u ~  l?quQmit~nt 

( , ' ( I . ,  1/7c., 191 Misc 2d 1, 12-14 (C iv  Cl, NY C'o, Hillings, J, 20011, app disni 2 M i x  3d 14 IApp 

Term, 1st Dcpt 20031; C:'o~i?~Iii,s,sjori8r of.,S'IF 17, K ~ ~ s s ~ L s ,  , s i p i f ,  5 Misc 3d 1012(A) at " 5 ) .  'I'his cuiirt 

sees no reiiso11 to ctisagrcc. 

1 X (  5 )  allows plainlilT 

Accoi*djngly, plaiiitii-?'s motion !'or summary jirdgiiierit js denicd in its entircty. lip~oii 

service o f a  copy ofthis or-clcr with notice ofciilry, tlie Clerk ofthe Trial Support Olfice (Rooin 158) 

sliall restore this ~c t i cm to its li)rmcr p1;m 011 tlic trial ca1cnd;ir. 
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’This decision cons~itutes the o r t h .  ol’the court. 

.luly 201 1 

AUG 0 3  2011 

NEW YORK 
COUNTY CLERKS OFFICE 
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