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PRECAST RESTORATION SICRVICES, LLC. , 

P l a i n t i f f ,  

-against- 

GLOBAL PRECAST, I N C . ,  TRAVELERS 
CASUALTY SUaETY COMPANY OF AMERICA, 
VITO CANNONE, MICHAEL CANNONE, and 
JOHN DOES 1-30, t h e  lsat 30 nmos 

p l a i n t i f f  or parties in'tended baing 
t enants ,  OccupantB, persons or 
parties,  if any, having or claiming 
an intarsst in or lien upon the 
premises described in the complaint, 

b m i r a y  f i a t i t i o u o  =.ad unknown ta the 

Defendants .  

Index No. 104029/2010 
DECISION a ~ d  OBDE s 

F I L E D  
SEp 20 2011 

NEW YORK 
COUNTY CLERK'S OFFICE 

JANE S .  SOLOMON, J. : 

P l a i n t i f f  Fraaaat Restorat ion Services,  LLC. (PRS) sues 

defendants G l o b a l  Precast ,  Ina. (Global) and Travelera Casualty 

Surety Company of America (Travelers) for damages arising from a 

breach, of contract ,  On January 27, 2011, PRS amended the 

complaint to add c l a i m s  of "trust fund violations" undor the Limn 

L a w  Article 3-A against G l o b a l  and ita president V i t o  Cannons 

(Vito), and Michael Cannoneb (Michael), Vito's father and tha 

former president of Global. V i t o  and Michael move to dismiss the 

amendad oomplaint as against t h e m ,  and to dismiss the Lien Law 

a l s l i m  against Global. 

PRS is a conatruetion company located in Pannsylvania. 

In May 2008, Global, a Canadian company, hired PRS to provide 
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services to t w o  aonszruotion projects i n  Manhattan. PRS did the 

work ,  but Global did n o t  pay i n  full. Global dieputea the m o u n t  

owed. PRS f i l e d  l i e i i a  aga innt  the projects. Global hired 

Travelers to bond t h e  liana. Subsequently, Global recoived money 

from t h a  projercts’ gmnarnl contractors in srttlemant of the bond. 

It did n o t  pay PRS. Thio action followed. 

V i t o  and Miahael are reaidenta of O n t a r i o ,  Canada. 

They m r g u a  that the c = o m p Z m i n t  muot ba dinmimaad a m  to thore 

because New York has no personal jurisdiction over t h m r n ,  and 

bacausea Michael is neither an owner nor officee of Global. 

A l tarnatr ly ,  they argue t h a t  the Limn Law alairn ia untimely and 

should be dismissed. 

A. Michael Cannonct 

According ko V i t o ’  s affidavit (attached to Motion, 

hereinafter  Cannonaa Affidavit), at a l l  times relevant to t h i s  

aotilon, M i o h m e l  w a s  riot  an owner or off iaax of Clobal (Cxnnonr 

Affidavit, 4[ 7 ) .  PRS doeta not rsbut t h i s  atatemant. Aaaordingly, 

Michael Cannone is nut a proper party to t h i a  aation, and the  

complaint should be dismissed as againat him. 

B. Global 

G l o b a l  argues t h a t  tha statute of limitations has 

expired, and t h i s  cauaa of action should be diamiaaed as 

untimely. 

found in Limn L a w  5 ?7 ( 2 )  , aa relevant: 

The statute  of limitations an an U t .  3-s claim is 
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Such a c t i o n  may be maintained at any time during the 
improvarnsnt of real proparty . . . No such a c t i o n  shall 
be maintainable if commanaed more than ona year aftar 
then completion of such improvunent or I . - after tho 
expiration of one year from the date on which f i n a l  
payment under the claimant' a oontract became due, 
whiahever ia later . . . . 

PRS argues that, w h i l e  more than one year haa paased 

ainca  f i n a l  payment was d u m ,  Global fails to supply any proof of 

when t h e  improveintent was aomplsted, and, thereform, then statute 

of limitations has not cwpir-d.' Thir argummnt i m  pereuasiva. 

Accordingly, the branch of the motion to dismiss the Lien  Law 

cause of action as against Global must be danied. 

Vito's argument that the act ion  is untimely is 

unprrsuasiva for thle rrason just stated. N e x t ,  V i t o  argues that 

New York does not have personal Jurisdiction over him bacaurse he 

does n o t  m e e t  the minimum contacts for long arm jurisdiotion 

(CPLR 302). 

Bae ccrntencls that ha, personally, does not trernaacrt 

busineaa w i t h i n  the stste(CPLR 302[a] 111) , nor awn or UBB 

property here (CPLR 302 [a] [ 4 ]  ) . Moraover, the Global-PRS 

cantract w a s  signed in Canada and he niver visited the work s i t e s  

' ~n improvamant; is "complrteci't upon aomplation of a s  
e n t i r e  irnprovamimt or undertaken project, not upon aompletion of 
the p o r t i o n  of the  improvement upon which them subaontractor wals 
working ( s m e ,  a.g., .rn xe Grosso, 9 BR 8 1 5 ,  822 and fn. 6 
[ E k r t c y .  N . Y . ,  19811) . 
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in New York. PRS argues that Vito is proprrly befoma t h e  aourt 

becauses ha aommitted a tort either within or without the s t a t e  

t h a t  affected someone wi th in  the state  (CPLR 302 [a] [2 ]  and [31 I )  . 
V i t o  coun te r s  that  the diversion of trust assets under tho Lien 

Law is not a tort, arid CPLR 302(a) (2) and (31 do not apply. 

"The primary purpose of Lien Law article 3-A is to 

ensure that those who have expanded Pabor and materials to 

improve real property at thm diroation of r n  ownsr or I genarrl 

contractor receive payment for the work actually performed" 

(Langston v. T r i b o x ' o  Contracting, Inc . ,  4 4  AD3d 365, 365 [lst 

Dept. , 20071 ; see also, Aspro Mechanical Contract ing,  Inc. v -  

F l e e t  Bank, N . A . ,  1 NY3d 324 1 2 0 0 4 1 ) .  A trustee ia a fiduciary 

(In re H e l l s r ,  23 AD3d 61, 65 [Znd D e p t . ,  20051. A aontsaotor, 

as the trustee under ths Limn Law, haa a fiduciary duty to the 

beneficiaries of tho t r u s t  (Aapro Mmchanical Contracting, fnc., 1 

N Y 3 d  at 330-1). 

(Sergeants Benevolent Ass'n Annuity Fund v .  Renck, 19 aD3d 107, 

110 [lst D e t p t . ,  Z O O S ] ) .  Accordingly, the diversion of t rus t  

The breaoh of fiduaiary duty is a tort 

assets i B  a tortious aat- However, only Bommona who knowingly 

participates w i t h  a fiduciary in a breach of t r u s t  will be liable 

for tha damage caused tharsby to t h e  trust (Wechslex v. Bowman, 

2 8 5  NY 2 8 4 ,  291 [1941]1. Here, there is no allmgation t h a t  V i t o  

participated in the  alleged diversion of trust: aaset.8, beyond his 

being the president and/or owner of Global ( m  company dmsoribed 
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by PRS as a "multinational  aompany w i t h  pxojmcta acros8 North 

Amorica" [Barnstain Affirmation, 4[ 121). Bacause PRS doplmr not 

allage that V i t o  knowingly  participatead w i t h  Global to divert 

trust a s s e t s ,  it has not established that ha, peruonally, 

aommittad a t o r t i o u s  act as required by CPLR 302(a) ( 2 )  

and the  c o u r t  does not havr jurisdiction over h i m .  

and ( 3 ) ,  

In l i g h t  of thr foregoing, it hermby ia 

ORDERED that the defendants' motion to di8miSa ther 

complaint as against Vito and Miahael Cannone i c s  granted, and t h e  

complaint is severed and disrnisaed sa to t h e m ,  and is otherwiBo 

denied; and it f u r t h e r  is 

ORDERED t h a t  t h e  Clerk of the C o u r t  is directed to 

antar judgment acaordingly, w i t h  coats  and diabursemrnts as 

taxed F I L E D  
SElp 20 2011 

ENTER : NEW YORK 
UNTY CLERKS OFFICE 
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