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MOTION SEQ. NO. 
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Plaintiffs, 

-against - 

E ; I < N N I ' l l l  LIPl)l;,R, I.1PYER FIOLDINGS, LLC, 
I ' r N T  W A'1 EICHOUSEC'UOPERS LLP, L,IPPER 
R C'OMPANY, INC., ABRAHAM BIDERMAN, 
I ,AWRlLNCI!, DLOCK, EDWARD S'I'RAFACl, and 
MlCl 1AI:L VISOVSKY, 

@R 25 2013 

1 kl?ndaiit PricewnterhouseCoopers L I J  (PwC) moves for suimiary judgiiicnt. 1~1rsmnt  

to C'P1,R 32 12, for  disiiiissal of the cross-claim of defendants Kenneth Lipper (Mr.  Lippcr) and 

I ,ipper 22 ( 'oiiipaiiy, Inc. (Lipper lnc.) (collectively, the 1,ipper Defendants). Mr. Lipper crc)ss- 

cross-motion is cleniecl tor tho reasons that follow 

I'his case was coinineiiced in 2002 as a putative class action by formcr investors in the 

hcdgc l i r n d s  ol-rer:ited b y  dcfmdanls (knowti as the Lippcr Convertibles Funds, liereinalier, the 

1:uuds) In short, l'oriiier defendant Edward Strafaci cominitted crimitial securities Gaud (for 

\v l i id i  Iic: p;erved a six ycar prison sentence) by grossly inflating the value of the Funds' 

securities, which led to the Funds' collapse. On February 13, 2004, a j~idgiiiciit was  entered 
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n1:1n:igiiig mcmbcr ol‘tlic l;’unds’ general partner (which was Lipper 1,.P. ii-om 1087 to 1097. ~ i i d  

1 Ioidings since I W 7 ) .  

1 he court iissLiiiics fimiliarity with the order of thc Appellate Division. Firs( Department. 

dnlcd Novemhcr 20, 3007, which sets forth tlic hctual background and coiiiplex proced~~ral 

I i i \ \o ry  of t l i i h  action. S c c j  Scrim 11 Lipper, 47 AD3d 70. 72-75 (1st Dept 2007). ‘Thv oiily 

portion o1’thi\  Iitrgalioii that remains to be ad.judicated is the Lipper Defendants’ closs-claims 

:ig;iinst Pwc‘ l i ~ r  ( 1  ) fraud; (2) uegli~enceimalpraclice; (3) negligent riiisrcpr.eseiit:itii,n; (4 )  

brcuch 01 contract, m d  ( 5 )  brcach of tiduciary duty. For the reasoils discussed herein, the 

I , ipp tx  I k l t i d n n t s  cannot maintain these claims against PwC. 

11 Dit$ c i ~ u  i o i i  

I t  is wcll established that summary judgiiieiit may be granted only when i t  is clear that 110 

t i ~ n b l c  issuc 01’ I?ct csists. AIvorcz 1’ Prospect Hmsp., 68 NY2cl 320, 125 ( 1  9 6 ) .  Thc burcicii is 

qmi thc moving party to make a priuna,fircie showing of entitlement to summary jiidgment as ;i 

matter O F  law. %rrc*kcim-rri I J  C’ily of New York, 49 NY2d 557, 562 (1980); Frrer7dr of ,-Iii7ui[1lt5, 

I i ic ’  1 9  , f \ i x * i [ i t v i /  Fi/r A l f r s  , h r  , 46 NY2d 1065, 1067 ( I  979). A failure t o  malic s t ic l l  a primu 

i t i t  /c’ sIiu\virig requires a denial of  the motion, regardless of the suf‘ticiency of the opposing 

papers ) I  I W / I C J  1 7  G c v ~ ~ m i o ,  81 NY2d 1062, 1 Oh3 ( 1993). I f  a prinia fucie showing has burn 

maclc, tlrc burdcn shifts to the opposing party lo produce evidentiary proof sufiicieirt to c 

tlic csistencc ol.matcrial issues of fact. Rlvarcz, 68 NY2d at 324; Zuckcrlmr/7, 49 NY2d at 562, 

I he p:q>crs submitted i n  support of and in opposition to a summary judglnetit motion are 

cwnincd  111 tlic light most Givorable to the party opposing the motion. h/lei-iill 11 h’rixty,\, 2 3  

AI-)2d 102, 1 C)G ( 1 st Dept 1997). Mere conclusions. unsubstantiated allegations, or expressions 

2 

[* 3]



1 Ipoii tlic coniplction o f  the court's examiliatioil of d l  the documents submitted in connsctioii 

will1 a stinitmry ludgiiicnt motion, the motion must be denied if 11iel-e is any doubt 3s to tho 

I IIL' partics disagree over the meaning of footnote 8 in LS~~rinO,  which sets forth: 

While MI.. 1,ippcr's negligence and malpracticc claims should bc disinissc~l 011 

statutc of limilations grouiids, the portio11 of the order dismissing MY. Lipper'\ 
nL.~li~cnceiinalI,1.aclicc c l a im for lack of standing was error. We 1-'ind that MI-. 
Lipper's allegntioiis sufijcicntly established a relationship between him and PwC' 
that appl-oached privity such that he had standing to sue. 'Thus Mr. Lipper 
repcntedly directed Stoler to inform him of any issuc or problem PwC' l i d  
discovcrcd rclating to any fund it had audited because he was relying on I'wc' and 
its audit reports not only for running Convertibles but also i n  making persond 
financial decisions, that "almost all of [his] net worth and a signiiicarit porlion or  
his Ihmily's assets were invested in" Convertibles and the Managing Entities. and 
that hc would suffer substantial losscs "boll1 personally and iinancially" 111 the 
evcnt of any lapses. I n  addition to PwC's audit \work for Convcrtiblcs, P\vC 
piqxired Mr ,  Lipper's personal tax returns and balance sheets retlccting his net 
berth as well as a valuation of the Managing Entities, which necessarily required 
an  intinlate fimiliarity with Mr. Lipper's personal h a n c e s ,  including tht- extent 
o I '  his interest in Convertibles. 

S O ~ / I I O ,  47 hD3d at 77, 11.8 (internal citation omitted). 

'fhis piissage is coiitaiiicd in a footnote because it is dicta. 'I'he pui+pose of the footnote 

w;i\ to coniiiient that the trial court judge erred in holding that Mr. Lipper did m i  have the n t x -  

p r i v i l y  rulalionship required to maintain a claim for malpractice. Howevcr, the m o r  was 

1riwlcv;int sincc the inalpractice claim was held 10 ke time-barred. Nnnetheless, M I .  1,ippri 

contuncls that, i n  this passage, the Appellate Division held that he inay maintain h i s  nogligencc 

;I iid in ;i I prtict i c u c I aim s against PwC . 
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MY I ippei’ is wrong because he conflatcs the concept ol‘near-privity and standing to 

iii‘iiiitaiii ;I derivutivt: claiiii. “New York courts impose ;1 strict privity requireincnt to clainl\ of 

I iiwlpriicticc 1: an Iiiccouiitmt I is no1 liable to a third party [or negligence in performing servicex 

on hchalf of Iiis clicnt.” I , L I V ( Y I ~ C I I ~ /  I! Gent‘rd ACT. Ins. C’o. of Amcrzc~r, 164 AL12d 73,  8 1 ( I  st 

I.)cpi 1WO). 1 Ioucver, “1  wjhile privity of contract is generally necessary to stale a causc of’ 

action for [malpractice 1. liahility is extended to third parties, not in  privity, iiir hnrm causcd h y  

pi*oIt .shion: i l  negligence in the presence of fraud, collusion, malicious acls or other special 

circumstiiinccs ‘’ (-hod OId Dn)i.s Tavern, I112c. v Zwiin, 259 AD2d 300 ( 1  st D e p  1 OW). 

111 ,i’criiio, the Appellate Division held that Mr. Lipper’s near-privity rclntionship with 

llw(’ would have allowed him to inairitaiii a malpractice claim if such claim was not time-barred 

1 lo~vuvcr.  tlie Appellate Division did not address the distinct standing inquiry 01-1 this iiiolion -- 

naiilely. whether MI.. Lipper’s claims against PwC are direct or derivative. 

l’he Appellate Division, First Department, has adopted Dclaware’s Tooley standard to 

tleternrinc i f a  clilili1 is direct or derivative. Six Y u d d  v Gilhcrl, 99 A133d 108, 113-14 (1 st I k p t  

2 0  13). I.Jndcr T o o l q ~ ,  tlie cpestioii o P  whether a claim is direct or derivative “niiist turn W/P/JI on 

thc li)llowing questions: ( 1 ) who suffered the alleged harm (the corporation or the suing 

stocliholders, individually); and (2) who would receive the bcnefit of any recovery or other 

1 emody (thc corporation or the stockholders, individually)‘!” l’oolcy v l)omrf~i,sori. Lz,fkirl L$ 

J o / ~ I Y ~ / / L ) ,  h i c  ~ 835 A2cl 10.3 1 , 1033 (Del 2004) (cmphasis in original). 

‘Thu vast majority of the damages that Mr. Lipper seeks from PwC is the m n e y  he lost 
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~ C I  iva t ibc  GIUX 01. tic;tion bclonging to that corporation and not to plaintiflk individually”). l’he 

c\istencc of n iienr-privity relationship between Mr. Lippcr and PwC does 1101 alter Ihc \landing 

i i i i l r i i ry  Ilic dnmages suffered by  Mr. Lipper arc identical to thosc suffered by the cstlier 

iiivestors. 1 Irgo, hc lacks staitding to maintain this claim because lie did not plead demnnd 

Nevertheless, MI-. Lipper avers that lit. suffered individualized daiiiages hecause. ( 1 ) 

I’\v(.‘’s f i x id  dcs l iqwi  his career; arid (2) hc paid over $6 million in gift taxes wlieii he 

trniis~t.rrcd a porlion uf his intercst in the Funds to his children. 

Mr. I ippcr cannot iziaintaiii a claim against PwC lor his lost earnings because they are 

ii~ipel.iiiissibility speculative. Mr. Lipper contends that he is entitled to rccovcr a inultimillion 

dollar niiiiual salary that he would have earned if his reputation in the financial industry WIS not 

tarnished cluo to PwC’s actions. At this juncture, the courl notes that it will not adrlress the issue 

01‘ \vlictlitx Mr .  Lipper had iicttial or constructivc luiowledge of Strafxi’s fraud that would 

lath of  standing and the I Y I  ywi del ic to  doctrine’s applicability to 1,ipper lnc.’s claims (d i scuxd  

/ / t / r ( l .  part 11.13). That being said, tlie legal determination of whether Mr. Lipper ought to  ha\^ 

liiiown about the fraud has 110 bearing on whether Mr. I.,ipper’s peers in the financial industry 

\voiild evcr trust him t o  hold an executive position aftcr such a high profile Gaud occiirrcd 0 1 7  his 

\vntcli. ‘l’lw detcrniination ol‘ how the financial iiidustry allocated blame for tlie fraud in Mr. 

I ,ippci’s company arid how such blame impacted Mr. Lipper’s earnings is far too speculative of 

a i 1  inquiry t o  hc aCi.jiidicated by this court. Consequently, Mr. Lipper cannot hold PwC’ liable l’or 

I l l \  lost earnings. 
-- -_ ._ - - - .- _- - 

I I hoiigli, i n  liccpiiig with tlie tlieriie of footnoting dicta, the court notes that it would Iiiive liclci 

S 
that  M i .  I ,ippcr cannot maintain his fraud claim on this growid. 
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1 iii;iIIy+ M I .  1,ippw caiinot maintrtin a claim against PwC for tlie gift 1asc5 th;it lir paid 

huc.;iusc hc. klilccl to see\\ a ref~iiiund or credit from the IRS. lndced, the statulc of  limilations 011 

M Y  I ippcr’s cluiiii tbr recoupment 01 gift taxes has long passed. Sec Unitcd ,Slrrle$ \ ’  I . ) ~ I / J ? ? .  404 

I IS 590, 602  ( I OW). Mr. Lipper lias known about Strafaci’s fraud for over 3 dccnde. His i’Liilure 

to S C C I ~  recoupment froni the LKS precludes his assertion of this time-barred tax claini iigainst 

hvc‘. 111 SLI IN,  tlic court grants summary judgment to PwC’ on Mr. Lipper’s cross-clams and w c h  

clniiiis :lie dismisscci. 

f i  Lippci* Inr* .  ‘ s  C’lrrirris 

I L is undisputed that Strafiici coinmitted fraud in connectioii with his einployliicnt ai the 

1- urids. I’lius, T,ippcr- Inc., Holdings, and the Fuiids are precluded from asserting claims against 

I’wc’ ~ m d c t  the  doctrine of ill p r i  deliclo, “wliich mandates that tlie courts will not intercede to 

i c s ~ ~ l v c  11 disputu hetwceii two wrongdoers.” Kirschner. 17 KPMG LLP, 15 NY3d 446. 464 

( 2 0  1 O ) ,  I lowever, Lipper Inc. argues that in pari delicto docs not apply to its claims lyO1 two 

rc:isoiis: ( I )  Strnfaci’s fraud cmnot be imputed lo Lipper Iric.; arid (2) i u p w i  ch~licio does not 

iipply because its claiiiis art: direct, not derivative of Holdings’ or the I’unds’ claims. Lipper Inc. 

i\ wrong on both couiits. 

“Agency law presumes iiiiputatioii even where the agent acts less than admirahly. 

chliibit< p w  business judgment, o r  commits fi-aud.” Kirsch~er ,  15 NY3d a1 465. Itiipufation “is 

:I Icg:il pr-csuiiiptioii that governs in  every case, except wherc the corporation is actually tlic 

:igeiit’s iiilendcd viclini.” I d  at 466. ‘This exccptinn is called the “advcrse intercyt exctlptlon,” 

and app1it.s o i i l ~  where the agent has ‘‘fotull~y ubicndonrd his principal’s intcrests a t ~ d  I ic] acting 

cntirely li)r his own o r  another’s purposes. It cannot bc invoked merely because he has a uontlict 
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oi 1nic1 csi 01, hccause ht. is not acting primarily for his principal.” Id (emp11as1s i n  originnl: 

citutiou >unci qiiolalioti marl;s omitted). 

1 [crc. Strahci’s uiotive tu coinmit fraud was straightforward. S t r a k i . s  corn1,ensation. 

Iikc m o s t  (iind munagers, was based on tlie Funds’ performance. By overstating the v d u e  0 1  the 

I ’LlnJs’ si-ciirities, Strafxi’s compensation increased proportionally, However, this (ypc 01. fraud 

dous 1101 t‘rii l wi th i i i  the adverse interest exception because “the sclieme that beneGttPd [Strd‘aci 1’’ 

did nnt LLl operate] a l  the corporation’s expense.’’ Kirschnev, I5  NY3d at 467-68, citing 13uoi i r r  1’ 

A‘l’AdC; f,Z,P. 457 F3d I .  7 (1st Cir 2006) (“A fraud by top management to overstate camings , . 

i \  nol in the long-term interest of the company; but, like price-fixing, it profits thc company in 

thc lirst instance”). Thcl-ei‘orc, the adverse interest exception does riot apply \~ecausc Lipper lnc., 

I lolclings, nncl the Funds (and indeed, Mr. Lipper) beneiitcd from the fraud. 

lkspite this analysis, Lipper ltic. inailitailis that Strafaci’s knowledge call only be 

iiiiimtd to Holdings and the Fiinds, not Lipper Inc., because its claims against Pw(C are dircct 

(md not dcrivaiive o f  I Ioldings’ and the Funds’ claims). Lipper liic. suggests that, ac ;I generd 

partncr, it m a y  axsert its claims directly. ,%e Lipper lnc. Meiri., p. 15, c icco~~ l  HI? GPFICIYII ( ’orp 

1’ A l r r t r c h c s / o .  I’trr*fi7ci+s, L.P I 95 F3d 1185, I194 (3d Cir 1996). ‘This argument is flawed. 

Lipper Tnc. is saddled with the Funds’ and Holdings’ iiiiputed knowledge of Straiiici’s 

I’ra~id hecause, :IS i i  gcneral partner asserting a direct claim, it  is stepping into tlic pxtnership‘s 

shoes. Siiioc thc doctrine of in yuvi deZicto precludes Holdings and the Funds from inailitairling ;I 

l’rniid cl:iim against PwC, I ,ippcr Inc. is likewisc barred from asserting such ciait11 017 tllcir behdl‘ 

Altcrnativcly. i t‘ Lipper Inc.’s claims were derivative, it would also suffer from tlie same standing 

Im’hlcm [hat dooms Mr. 1,ippsr’s claims. Either way, Idpper lnc. cannot maititail1 its clail-ns 
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against I’wc’ 

u l a n i $  and  the c l n i n ~  are dismissed. Accordingly, it is 

I hcrefort:, tlie court grants suinniary .judgment to PwC 011 Lipper Iiic.’s crosc- 

(>RI>l<I<ED that the riiolioii for sunlmary judgment by defendant 

PI  iccwntcrhouscC’or.rpcrs 1,I ,P is granted against defendants Keiinetli Lipper arid Lipper Kr 

( ’ c ~ m p a u y ,  Inc.. and tlie C’lerlc is dirccled to enter judgment disiiiissing all cross-claims ascerced 

~tgniiist w d  moving defendant; and i t  is further 

(>RL)ERIID thal the cross-motion for partial summary judg~.meni by delendunt I<ennctl~ 
/ 

I ipper against ~lefcndrtnt PricewaterhouseCoopers LEI-’ is denied. I , 
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