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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

PRESENT: 
JEFFRE'l K. O\NG_ . J.s.c. 

Index Number: 100198/2007 
DALEWITZ, JANICE 

vs. 
GROPPER, JOSHUA 
SEQUENCE NUMBER : 004 
SUMMARY JUDGMENT 

Justice 
PART 18 
INDEX NO.-----

MOTION DATE ___ _ 

MOTION SEQ. NO. ---

The following papers, numbered 1 to __ , were read on this motion to/for ____________ _ 

Notice of Motion/Order to Show Cause -Affidavits - Exhibits I No(s). ____ _ 

Answering Affidavits - Exhibits----------------- INo(s). ____ _ 

Replying Affidavits ___________________ _ I No(s). -----

Upon the foregoing papers, it is ordered that this motion is 

Dated: _c_f _h-_/ '_'-f_ 
I 

FILED 
APR 0 9 2014 

COUNTY CLERK'S OFFICE 
NEW YORK 

1. CHECK ONE: ..................................................................... ~SE DISPOSED D NON-FINAL DISPOSITION 

D GRANTED IN PART ~THER 
0 SUBMIT ORDER 

2. CHECK AS APPROPRIATE: ........................... MOTION IS: D GRANTED D DENIED 

3. CHECK IF APPROPRIATE: ................................................ 0 SETTLE ORDER 

DO NOT POST 0 FIDUCIARY APPOINTMENT 0 REFERENCE 

---~--------
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 48 

--------------------------------x 

JANICE DALEWITZ, 

Pla iff, 

-aga nst-

JOSHUA GROPPER, 

Defendant. 

----- -----x 

JEFFREY K. OING, J.: 

Index No.: 100198/2007 

Mtn Seq. Nos. 003 
and 004 

DECISION AND ORDER 

.'\ ,..., 

ID 

In r:'.lotion s no. 003, 
COUNrr Ct u . C~FIC~ 

defendant moves ,N!Pi'AJl15ft)fft[l t t' tr 

CPLR 3126, to strike the comola due to plaintiff's alle 

continuing and ed failure to y with this Court's 

discovery orders, or alternatively, pursuant to 22 NYCRR § 

202.2l(e), to vacate the note of issue. 

In motion sequence no. 004, defendant moves, pursuant to 

CPLR 3212, for sumrr.ary j dismiss the complaint. 

Plaintiff cross-moves for surrmary judgment in her favor. 

Alternat ly, plaintiff seeks an order directing non-party 

Empire City Subvvay to a witness for sition. 

Factual Background 

This legal ma ctice action arises out of plaintiff's t 

and faJ1 at a Manhat an crosswalk located on 8 Avenne and West 

45 Street March of 2000. Following her accident, plaintiff 

retained defendant to commence a personal injury action on her 

behalf aga st City of New York Ci (the "underly 

Following completion of discovery in the underl ng 
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action, on June 15, 2006, Supreme Court (Michael Stallman, J.) 

granted the City's motion for summary judgment and dismissed the 

action against it on the grounds that the City had "no prior 

written notice of the allegedly defective condition," and the 

there was no evidence that the City "'caused or created' the 

defect" (Dalewitz v City of New York, Index No. 106373/2001, 

Klein Affirm., Ex. 0). 

In bringing the instant action, plaintiff contends that 

defendant committed legal malpractice because he sued the City, 

when Empire City Subway ("ECS") and/or Consolidated Edison ("Con 

Ed") may have been the responsible parties. Plaintiff bases her 

claim on the fact that attached to the complaint in the 

underlying action were two photographs of the accident site 

(Klein Affirm., Ex. P). According to plaintiff, a review of the 

two photographs reveals the letters "CS" spray-painted on the 

roadway and a metal plate in the crosswalk with the letters "ECS" 

etched onto the plate. Another photograph of the accident scene 

shows a barricade with the letters "ECS" stenciled across it 

(Id., Ex. Q). 

After plaintiff retained her counsel in the instant matter, 

he filed FOIL requests with the New York City Department of 

Transportation ("DOT") for permit applications at the accident 

location for the two years prior to the date of plaintiff's 

accident (Id., ~ 35; Ex. R). ECS and Con Ed were two entities 
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ifi ~r: DOT' FO re se as formed wo k at the 

intersection f West 4 Street and 8 Avenue 

Plaintiff ass rts that, "[d]efenda failed to c a 

s investigation of Plaintif 's ac dent that wou~d 

have revealed the party re ible" for her accident, and that 

"[a]t best, [his] sti iori' can be des as cursory: 

he a Big le , may have visited the accident 

location a :nay taken measurements o the defect" 

53-54) . Plaintiff cont hat had de "actually 

invest the cla ~~' visit-ed ace location or 

s tted a FOIL est to DOT), he have realized re 

was active construction at the intersection where Plaintiff fell" 

would have comrnen a suit aga ECS b ore the statute o 

imitations on such an action had run <j['jl 56-58). Based on 

these alle ions, the verified a contains two causes of 

action: (1) for legal ma ctice and (2) for breach of 

cont:cact. 

Discussion 

An cticn legal malpractice "requires proof of 

elements: (1) the negl ence of the a (2) that the 

negligence was the oro e cause of the loss sus ai ed; ( 3) 

proof of actual damages," 

56 d 1, 6 [1st 2008]). To 

es sh negligence, a plaint ff must show that the attorney 
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"failed to exercise the ordinary reasonable skill and knowledge 

commonly possessed by a member of the legal profession" (AmBase 

Corp. v Davis Polk & Wardwell, 8 NY3d 428, 434 [2007]). As for 

proximate cause, a plaintiff must "demonstrate that 'but for' the 

attorney's negligence," it "would have prevailed in the 

underlying matter" (Nomura Asset Capital Corp. v Cadwalader, 

Wickersham & Taft, LLP, 980 NYS2d 95, 100, 2014 NY Slip OP 00954 

[1st Dept 2014] [quotation and citation omitted]). Mere 

speculation that a plaintiff has been damaged as a "proximate 

cause" of the attorney's alleged malpractice is insufficient to 

sustain the claim (Schloss v Steinberg, 100 AD3d 476 [1st Dept 

2012]; 180 E 88th St. Apartment Corp. v Law Office of Robert Jay 

Gumrnenick, 84 AD3d 582 [1st Dept 2011]). Thus, in the case at 

bar, plaintiff must show that "but for" defendant's alleged 

malpractice in not bringing suit against additional defendants, 

she would have prevailed in any underlying action against ECS 

and/or Con Ed. In essence, she must demonstrate in this lawsuit: 

(1) that had a suit been brought against the proper parties, 

namely, ECS and Con Ed, they would have been found responsible 

for the depression in the sidewalk, (2) that the depression 

constituted a dangerous or defective condition, and (3) that ECS 

and/or Con Ed had actual or constructive knowledge of such 

condition. 
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Plaintif 's claim is s ly too speculat and atte:1uated. 

The record icates that no fewer than four fferent entiti s 

were issi.:ed pe s to open the roadway at or near the 

intersection, and aintiff's inaoilit.y to identi which of 

these entities was responsible for or created the ssion 

renders her contentions entirely ectural. Additionally, the 

record does not support a finding that the ssion in t.he 

crosswalk constitut an actionable, ion. 

Plaintiff's testified at her EBT in unde ng action that 

she was unsure if she act.ually fell or just r ankle, 

that she did not know whether her foot was ially or 

completely in the ress at the time her ankle twisted, and 

that she did not even know if her foot got "caught" in the 

ssion (Gropper Aff., Ex. B, Dalewitz 2/24/2005 EBT, pp. 22-

24, 39). 

Moreover, pla iff fails to raise a triable issue of fact. 

Instead, rather than proffe sufficient evidentiary proof, 

plaintiff s y argues that, "upon information and belief," ECS 

and Con Ed are responsible for the alle defect. Her a 

are based entire on speculation and ecture and are 

i'.lsc:fficient to preclucie a finding o:: surrmary j in favor 

of de In li of the fo 

legal ma ice must be disrnis 

, pla f ~, 

~r s claim for 

s 
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Turning to her cla ach of contract, aintiff does 

not di e defendant's content that tl:is cl. is redundant 

of the ma ctice cause o action. Moreover, s claim must be 

dismissed for the additional reason that plaintiff cannot allege 

any actual ch of contract even if s claim was not 

icative of the legal ma ctice cause of action. Plaintiff 

does not -- and likely cannot - allege tl:at defendant p sed 

her a favorable outcome when he to represent her in the 

underlying action. To the extent aintiff and defendant had a 

contract -- for de to sent in the underlying 

action - defendant perfor~ed his part of the 

Therefore, the second cause of action for breach of contract is 

also smissed. 

Accordingly, de ndant's motion for summary j 

di ssing the complaint is granted, and it is di ssed. 

Plaintiff's cross-mot::ion for summary judgment is denied. 

Defendant's motion to strike the complaint is denied as moot. 

Ac ly, it lS 

ORDERED t the defendant's motion to strike (rntn seq. no. 

003), is denied as moot, and is further 

O~DERED that the defendant's r::1otion for SCl:LcITT!ary J 

seq. no. 004) is , and the aint is he 

smissed; and it is further 
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ORDERED that the aintiff's cross-:no:::ion fo summary 

is denied; nd it is r 

ORDERED t the Clerk s re ct to enter j nt 

acco y. 

is constitutes the cision ar:d Court. 

Dated: 
Ji L./ I , 

.. 

HOK. JEFFREY K. 0 NG, J.S.C. 

IC f.1. rr~·<> 11 
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